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AN ACT to repeal;46.03 (18) (fm), 961.47, 961.472 and 961.475; and fo create
A

51.49 and 973.105 of the statutes; relating to: probation and treatment for

persons who commit certain drug-related offenses, providing an exemption

from emergency rule procedures, and requiring the exercise of rule-making

authority.

Analysis by the Legislative Reference Bureau

Current law prohibits a person from possessing various controlled substances.
The penalties for possession of these controlled substances range from an
unclassified misdemeanor to a Class H felony for a first offense. The higher penalties
are for possession of narcotics, cocaine, hallucinogens, stimulants, and certain
so—called  “club  drugs,” including flunitrazepam, ketamine, and
gamma-hydroxybutyric acid. For many possession offenses, the maximum penalty
for a second or subsequent offense is greater than the maximum penalty for a first
offense.

The following drug-related activities are also crimes under current law:

1. Keeping or maintaining a place for using controlled substances is a Class I
felony. ' .

2. Acquiring a controlled substance by misrepresentation or fraud, or
counterfeiting a controlled substance is a Class H felony.

3. Possessing drug paraphernalia is generally an unclassified misdemeanor,
though possessing paraphernalia for methamphetamine is a Class H felony.
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2 condition of probation, The simple drug offenses are S 1010
possession of a controlled substance, keeping or maintaining a place for drug use,

acquiring a controlled substance by misrepresentation or fraud or counteﬁymf‘ejj:_l,ggwfmwﬂ
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The maximum penalties for the crimes cited above are as follows:

| Maximum Term of Imprisonment
Maximum (for felonies, includes term
Crime Fine of extended supervision)
Class A misdemeanor $10,000 Nine months
Class I felony $10,000 Three and one-half years
Class H felony $10,000 Six years

Current law provides that a court may allow a person who is convicted for
possession of a controlled substance to participate in treatment for drug dependency
as an alternative to sentencing if the offender volunteers to participate in treatment
and if a treatment facility agrees to provide treatment. The treatment is for the
perlod of time considered necessary by the treatment facility, but may not exceed the
maximum possible sentence length for the possession offense unless the offender
consents to a longer term. At the end of the treatment period, the court may waive
sentencing for the drug possession offense. However, if treatment is ineffective or
if the offender does not comply with treatment, the court may sentence the person
for the drug possession offense. If a person is convicted for possession of heroin,
cocaine, or certain hallucinogens or stimulants, the sentencing court must order the
offender to submit to an assessment of the offender’s drug use to determine whether
the offender is appropriate for treatment.

Conditional discharge is another alternative to sentencing for a drug
possession offense for which the maximum penalty is a fine not to exceed $500 or
confinement in jail for not more than 30 days or both. If a person has no prior
drug-related convictions and pleads guilty or is found guilty of such a possession
offense and the person successfully completes probation for the offense, the court
may discharge the person’s sentence without creating a record of conv1ct10n

This bill repeals W@W’W s\bo SelnbéTcihgs
assessment requirement for persons convicted of certain possession oﬂ'enses ’ nd the
conditional dlscharge alternative.

If a person is convicted of certain simple drug offenses and the person consents
to participate in drug treatment and rehabilitation, the bill requires the court to

The bill also requires a court to place a person who commnits certain other crimes
on probation if the court finds that commission of the crime was significantly
—Totivated by the offender’sjuse of drugs. Unless the defendant is convicted of an
ineligible offense, if the defendant or district attorney requests that the court
consider placing the person on probation with treatment and rehabilitation services,
the court must order an assessment of the defendant’s and hold a hearing
on whether to place the defendant on probation. The court must also order an
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assessment and hold a hearing if the offender had an unauthorized controlled

substance in his or her blood when he or she committed the crime. If after the hearing

the court finds that all of the following are true, the court must place the defendant

~ on probation and order drug treatment and rehabilitation services as a condition of

M robation: 1) the commission of the crime was significantly motivated by the
’—ﬁm%drugf 2) neither the victim of the offense nor the public will be
harmed by' placing “the defendant on probation with drug treatment and

rehabilitation services; 3) placing the defendant on probation is in the best interests
of the public; and 4) placing the defendant on probation will not unduly depreciate

// e the seriousness of the offense. The court may also order an assessment and initiate
/ \;}) proceedings to consider probation on its own motion. The following are ineligible
A offenses, for which a person may not be placed on probation under this bill: a Class
LNy

A, B, C, D, or E felony; an offense involving a weapon; or operating a motor vehicle

\\ &T&J ‘ '%}*'/ while intoxicated. /4{/\@/

o The bill requires the Department of Health and Family Sefvices (DHFS) to
J/\ promulgate rules that specify the drug treatment and rehabiljtdtion services that

\ counties must provide to persons placed on probation under this bill and to establish
minimum standards for the provision of the services. County departments of
community programs must either directly provide the required services or contract
for provision of the services. Each county department of community programs must
submit to DHFS a plan for how the county department intends to provide the

)

sident nty-in elepiniyg-the plan.

“When a court places a person on probation for a simple drug offense or a drug
motivated offense, the court must specify the drug treatment and rehabilitation
services that the person must participate in as a condition of probation. The court
may change the services ordered as needed. If a person on probation under this bill
violates a condition of probation that is not related to drug treatment or
rehabilitation services, the court may revoke the person’s probation and order the
person to serve a sentence. If a person violates a condition related to treatment or
rehabilitation services, the court may impose graduated sanctions, including time in
jail. The court may not revoke a person’s probation for a violation related to
treatment or rehabilitation services unless both of the following conditions are met:
1) the court modified the treatment and rehabilitation conditions or imposed
graduated sanctions and the defendant again violated a condition that he or she

participate in drug treatment and rehabilitation services, or there are no reasonable
é treatment and rehabilitation services options other than the services originally
ordered by the court; and 2) the court finds that there is no reasonable likelihood that
dant will abstain from drug use for the remainder of the term of probation.

expunge the record of conv1ctlof
The bill urther\requlres that the Depart t of Corrections (DOC) contract
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In the remainder of the state, DOC

~Brally, the bill pravides that counties that operate a drug court program that
exists before this bill is enacted as an act may continue to serve through the drug
court program those persons who are eligible for both the drug court program and
t}g probation and treatment program required by this bill.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 46.03 (18) (fm) of the statutes is repealed.

SECTION 2. | 51.49 of the statutes is created to read:

51.49 ’I‘reatment Intervention Program. (1) COUNTY RESPONSIBILITY. (a)
The county department of community programs shall provide assessments of drug
@ that are ordered by the circuit court under s. 973.105 (2). The assessments shall
satisfy standards established by the department of health and family services under
sub. (2).

(b) The county department of community programs shall develop a network of
drug treatment and rehabilitation services consisting of the services required by rule
under sub. (2) and any other services that the county elects to provide, and shall
provide the services, as ordered by the circuit court, to persons placed on probation
under s. 973.105.

(c) The county department of community programs may directly provide the

assessments and services that are required under this subsection or may contract

>

alabtse-«

e —
with another person to pr0v1de the assessments and services. (By the first day of the \‘
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SECTION 2

— - st

1 @sss&és,&xﬂénts and services and-describing how an‘i‘vﬂl_gpe“th“é& shall be provided. The

i

P

] af‘/ " , M i
2 \ “county departmest of community program %’féﬂl solicit input frefh resiieﬁic’s_‘gﬁ,tyhé“*
y A developing the plan amf selecting providers. .

4 (2) RurLks. The department of health and family services shall promulgate

5 rules specifying all of the following: abwse

(a) The services; including treatment for dru @éncation concerning the
- _~abwse

e
effects of drug @, drug .@s /(tests, and employment support; that county

6
N
o 7

8 departments of community programs must make available to the circuit court for
9 persons placed on probation under s. 973.105.
10 (b) Minimum standards for the services specified under par. (a).
wb us&-
11 (c) Requirements for drug @sefassessments ordered under s. 973.105 (2).
12 (d) Qualifications for providers of the services required under par. (a) and for
13 the providers of assessments ordered under s. 973.105 (2).
14 SECTION 3. 961.47 of the statutes is repealed. |
15 SECTION 4. 961.472 of the statutes, as affected by 2003 Wisconsin Act 49, is

repealed.

#proNG. 967.AN5 oftife Statukes is Yepeated \_—

SECTION 6. 973.105 of the statutes is created to read:

973.105 Treatment Intervention Program for drug offenders. (1) (a)

20 “Drug” means a controlled substance, as defined in s. 961.01 (4).

21 (b) “Ineligible offense” means any of the following:

22 1. AClass A, B, C, D, or E felony.

23 2. An offense under s. 941.20, 941.21, 941.23, 941.235, 941.237, or 941.29.

24 3. An offense under s. 346.63.
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(c) “Simple drug offense” means an offensefunder s. 961.41 (3g), 961.42, 961.43

e

(a) IFa persow 1S a resulent of this state 18 convicted of a a;;mple drug

v e e M -----
ffense; except a.8¥d or subsequent convmtlo #n offense n’der s.961.4 €3g) the
: q #fpy mee
,«:'i"" P

court sh { order the person to comply /}Vatf an asses
e

(b) 1. If a person who is a resident of this state is convicted of a crime, other than
an ineligible offense, and any of the following applies, the court shali order the person
to comply with an assessment of the person’s drug@ji:/— abouse

a. The person had a controlled substance that the person was not authorized
to ingest in his or her blood when he or she committed the offense.

b. The person or the district attorney, or the court on its own motion, requests
a hearing on whether the person satisfies the conditions under subd. 2. a. to d.

2. If the court orders an assessment under subd. 1., the assessor shall report
the results of the assessment to the court. Upon receipt of the assessment results,
the court shall hold a hearing on the person’s eligibility for probation under this
paragraph. If the person agrees to participate in drug treatment and rehabilitation
services and if the court finds by clear and convincing evidence that all of the
following are true, the court shall place the person on probation under this section:

a. The offense was significantly motivated by the person’s ugs

b. Neither the victim of the offense nor the public will be harmed by placing the
person on probation under this section.

c. Placing the person on probation under this section is in the best interests of

the public.

ent of the pepgon’s drugﬂps,@ ~
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angt, the persoyﬁagrees to par:?a{e in drug tr€atment and relabilitatio servic5§,,/ ’

.
e court, the court Shall place the person on pfobation under this section...
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d. Placing the person on probation under this section will not unduly depreciate

the seriousness of the offense.

(¢) The county departxgent of community programs shall provide any
l’)w\g
A

:Bassessment of drug \@ordered under par. (a) or (b).

(3) (a) If a person is placed on probation under this section, the court shall order,
as condition of probation, that the person participate in specified drug treatment and
rehabilitation services that are included in the plan of services developed by the

+ county department of community programs under s. 51.49 (1). The court shall
monitor the person’s participation in the ordered services and may modify its order
for services at any time. If the person violates a condition of probation, the court may
impose graduated sanctions, including incarceration in jail or in a probation and

W/});rafékm{ﬂ The person’s probation agent or probation supervisor selected
under sub. (§), Which;zver is applicable, shall notify the court if the person violates
a condition of probation.

(b) All of the provisions for probation under ss. 973.09 and 973.10, except the
following, apply to a person placed on probation under this section:

1. A court may not order a person confined as provided under s. 973.09 (4),
except as a sanction imposed under par. (a).

2. A court may not order a person confined in a correctional institution under
s. 301.13 or a probation and parole holding facility under s. 301.16 (1q) as provided

under s. 973.09 (4) (b), except as a sanction imposed under par. (a).

3. The provisions for revocation of probation under s. 973.10 (2) do not apply.

%/99)\ 23
24

25

7 . . .
(4) (a) If the court finds, after providing the person an opportunity for a hearing
on revocation, that a person placed on probation under this section violated a

condition of probation, other than the condition that the person participate in drug
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SECTION 6

treatment and rehabilitation services ordered by the court, the court may revoke the
person’s probation.

(b) The court may not revoke a person’s probation for failing to participate in
drug treatment and rehabilitation services ordered by the court unless, after
providing the person an opportunity for a hearing on revocation, the court finds all

of the following:

1. The person violated a condition that he or she participate in drug treatment
and rehabilitation services.

2. The court modified the treatment and rehabilitation conditions or imposed
graduated sanctions and the person again violated a condition that he or she
participate in drug treatment and rehabilitation services, or there are no reasonable
treatment and rehabilitation services options other than the services originally
ordered by the court.

3. There is no reasonable likelihood that the person will abstain from drug use
for the remainder of thé term of probation.

(c) If the court revokes a person’s probation under this subsection, and the
person has already been sentenced, the court shall rescind the stay of the sentence
and order the person to begin serving the sentence. If the person was not already
sentenced, the court shall sentence the person.

(5) (a) If a person)completes his or her term of probation under this section

without revocation, the court shall vacate the judgment of conviction for the offense

for which the person was placed on probatio and shall order that the recorw

o s

@viction be expunged)

v
(b) If the court vacates a judgment of conviction under par. (a), the person shall
not be subject to any prohibition, disqualification, disability, increased penalty, or

QLS%‘&?&S ﬂmwﬂ WS\(C U‘P A kn%b“x@f“fﬂzaa{ LNMQ:( SMJL%W
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1 other adverse or unfavorable treatment that would otherwise result from the person
s |- 2 having been convicted of the offense.
4-3 \ 3 ( b)@ﬂﬁle clerk of court shall notify the department of justice of any expungement
4 oré‘ered under par. (atS. Notwithstanding SCR 72.06 (3), the existence and contents
5 of a court record that is expunged under par. (5\1/) may be disclosed to the person who-
6 was convicted or, if authorized by that person, to an attorney representing the
7 person. Otherwise, neither the existence nor the contents of the court’s records
—{ 8 8 relating to the offense may be disclosed to any person. /
j;(( N:; 9 6“‘"A Nofwithstanding sub. (3) (b), a person who is placed on probation under
0 this section for an offense committed in a 1st class city is not under the care or control
11 | - of the department. | \/
12 (b) The department shall contract with a person to supervise persons
13 on probation under this section ((;L committing an oﬂ'eég 1st class city. The
14 department shall issue a requestf} proposals to provide probation supervision

15 sewicesw. a 1st class c1ty.

16 @.\5 (‘5}) (a) In this subsection, “drug court program” means a program, operated by

17 a county and a circuit court, under which a defendant whom the court finds
18 committed an offense may agree to participate in drug treatment under the
19 supervision of the court and if the defendant successfully completes treatment, the
20 court does not enter a judgment of conviction for the offense, or enters a judgment
21 of conviction for a lesser offense.
22 (b) Subsection (2) does not apply to a defendant with respect to a specific offense
23 if the defendant is given the opportunity with respect to that offense to participate
24 in a drug court program that existed on the effective date of this paragraph....[revisor

w.‘%S inserts date].
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SECTION 7
SECTION 7. Nonstatutory provisions.

[#:BZ—} The department of health and family services shall submit in proposed form
the rules required under section 51.49 (2) of the statutes, as created by this act, to
the legislative council staff under section 227.15 (1) of the statutes no later than the
first day of the 4th month beginning after the effective date of this subsection.

(—%@; Using the procedure under section 227.24 of the statutes, the department
of health and family services may promulgate the rulés required under section 51.49
(2) of the statutes, as created by this act, for the period before the effective date of the
permanent rules required under section 51.49 (2) of the statutes, as created by this
act, but not to exceed the period authorized under section 227.24 (1) (c) and (2) of the
statutes. Notwithstanding section 227.24 (1) (a), (2) (b), and (3) of the statutes, the
department is not required to provide evidence that promulgating a rule under this
subsection as an emergency rule is necessary for the preservation of the public peace,
health, safety, or welfare and is not reqﬁired to provide a finding of emergency for a
rule promulgated under this subsection.

SECTION 8. Initial applicability. oﬂ 5 105 v
(1) The treatment of sections 961.4 /(9/1 472 @9/61 47 5/@ the statutes first
applies to offenses committed on the effective date of this subsection.

SECTION 9. Effective dates. This act takes effect on the day after publication,
" v
except as follows: 6], ’7 6l iﬁ? Ml. lf?g ‘7“"‘20

(1) The treatment of sectloxi{ 73.105 (2), (3), (4), (5), (mutes

and @TION 8 (1) of this act take effect on the first day of the 12th month beginning

(END)
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Ins Al:

unless the person has two or more prior gonvictions for a simple drug offense,
at least one of which was in the previous g0 years, and the person was offered
probation and treatment for one of the prior offensesp <

ns A2: v~
Each county must also create an 11-member community corrections committee

to advise the county department in developing the plan for services. The bill requires
the following membership for the committee:; a judge, two local law enforcement
officials, a district attorney, a public defender, a probation agent, and five membe
who are not public officials, including at least one persofi wh6 is a recovered drug
abusér who successfully completed a drug treatment program.

Ins A3: v

If a person is convicted and placed on probation in a county other than his or
her county of residence, the convicting court must transfer the case to the person’s
county of residence for the duration of the probation, and the county of residence
must provide the services ordered by the court. If the court in the county of residence
revokes probation, the court that entered the judgment of conviction must sentence
the person.

The bill also requires each county to give preference for drug treatment and
rehabilitation services to those persons on probation who would face the longest
terms of incarceration if probation is revoked.

Ins A4: v

’ from the city of Milwaukee who are participating in the probation and
Treatment program.

Ins A5: L
Finally, the bill requires DHFS and DOC to report to the legislature on the

effectiveness of the probation and treatment program 18 months after the program
is implemented and annually thereafter.

Ins 5-17:

SECTION 1. 961.475 of the statutes is amended to read:

961.475 Treatment option. Whenever any person pleads guilty to or is found

guilty of possession or attempted possession of a controlled substance or controlled
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substance analog under s. 961.41 (3g), the court may, upon request of the person and
with the consent of a treatment facility with special inpatient or outpatient programs
for the treatment of drug dependent persons, allow the person to enter the treatment
programs voluntarily for purposes of treatment and rehabilitation. Tréatment shall
be for the period the treatment facility feels is necessary and required, but shall not
exceed the maximum sentence allowable unless the person consents to the continued
treatment. At the end of the necessary and required treatment, with the consent of
the court, the person may be released from sentence. If treatment efforts are
ineffective or the person ceases to cooperate with treatment rehabilitation efforts,
the person may be remanded to the court for completion of sentencing or for an

v
assessment and probation under s. 973.105, if applicable.

History: 1971 c. 219, 336; 1985 a. 328; 1987 a. 339; 1989 a, 121; 1993 a, 118; 1995 a. 448 5. 287; Stats. 1995 s. 961.475.

N
Ins 6-3: (’013

(a) If a person who is a resident of this state is convicted of a simple drug offense,
the court shall order the person to comply with an assessment of the person’s drug
abuse and, if the person agrees to participate in drug treatment and rehabilitation

services ordered by the court, place the person on probation under this section unless

all of the following apply: @
1. The person has or more prior convictions for a simple drug offense, or

for an offense committed in another jurisdictiong that would belsmlple {adiug offense

if committed in this state. Qaw '
\'4
2. Atleast one of the offenses underw was committed in the 10<year

period before the person committed the current offense.
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1 3. The person was offered an opportunity to receive drug treatment and

V]

rehabilitation services under this section in connection with one of the offenses under

%gubd"

Ins 7-4: 1/
(d) Ifthe person is placed on probation in a county other than his or her county
of residence, the court that places the person on probation shall transfer the case to

the person’s county of residence. The court in the person’s county of residence shall

O 00 =N o O s~ W

supervise the person on probation and may revoke the person’s probation as provided
10 in sub. (4) or ilﬁgermine that the person has successfully completed probation as

g v
@ provided ing5). If the court in the person’s county of residence revokes probation, the

12 court that placed the person on probation shall sentence the person. The county
13 department of community prograln/s for the person’s county of residence shall
14 provide the treatment and rehabilitation services ordered by the court.

15

16 Ins 7-12: V a V\A&

17 The first incarceration sanction may not exceed one month and the)@
18 incarceration sanction may not exceed 3 months.

19

20 Ins 7-22: /

21 (c) If the court orders the person to participate in a service that is covered by
22 the person’s health insurance, the health insurance provider shall provide the
23 service or reimburse the county for providing the service.

24

v’

25 Ins 9-2:
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(6) (a) A person whose conviction is vacated under sub. (5) may petition the
court to expunge fhe record of the conviction. The court may expunge the record of
conviction if the court determines that the person will benefit and society will not be

harmed by the expungement.

Ins 9-8: ‘/

(7) In each county, first priority for services under this section shall be given
to the persons who are subject to the longest terms of incarceration if their probation

is revoked.

v

(10) By the first day of the 18th month beginning after the effective date of this
\4 o
subsection .... [revisor inserts date] and every 12 months thereafter, the departmen

J
l/
and the department of health and family services shall submit to the legislature

Ins 9-25:

under s. 13.172 (2)\2 report on the effectiveness of the probation and treatment

program under this section. ﬂ i "KP‘

Ins 10-1: (00
(1) [By the first day of the 10th month beginning after the effective date of this
subsection, %partment of community programs shall submit a plan of
services to the department of health and family services specifying who shall provide
the assessments and services required under section 51.4é/of the statutes, as created
by this act, and describing how and where they shall be provided.
(). LEach county shall create a community corrections committee to advise

the county department of community programs in developing the plan of services’

WW/L (au\

‘K‘ql‘
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W The committee shall consist of the following members:

{ A circuit court judge for the county, appointed by the chief judge of the judicial

administrative district.
=

2. The district attorney for the count)@' his or her designee.

3. A chief of police of a municipality in the county, appointed by the county

executive.
4. The county sheriff (gr his or her designee.

A probation, extended supervision, and parole agent{ appointed by the

A S
secretary of corrections.

6. One assistant state public defender, appointed by the state public defender.
pexsons

7. Four taemberk|who are residents of the county and are not public officials
(t20))
or employees, including at least one u@amfw o0 is a recovered drug abuser who

successfully completed a drug treatment program.

L9 R 0

—-
W D

®

(&) If a county department of community programs serves more than one

15 county, the counties may create a joint committee on community corrections. The
16 members may be from any of the participating counties.
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Rachel HA }k

This bill incorporates /ghanges @ discussed prior to your meeting with WISDOM on
September 3, 2003.

Under the bill, the community corrections committee only has a one-time task,
advising the county department on developing a plan of services. Slnce the commlttee
has no ongoing respons,1b111t1es L did mot-speeify the length of e member’s-term:
Also, since the committee is adv1sory, I did not 1nclude spemﬁcatlons on what
constitutes a quorum and how a chair is elected. These items may be included in a
future draft if you wish.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us




DRAFTER’S NOTE LRB-2444/P2dn
FROM THE RLR:kmg:rs
LEGISLATIVE REFERENCE BUREAU

September 12, 2003

Rachel:

This bill incorporates the changes that we discussed prior to your meeting with
WISDOM on September 3, 2003.

Under the bill, the community corrections committee only has a one—time task,
advising the county department on developing a plan of services. Since the committee
has no ongoing responsibilities, the bill specifies that the committee only remain in
place until its work in helping develop the plan is complete. Also, since the committee
is advisory, I did not include specifications on what constitutes a quorum and how a
chair is elected. These items may be included in a future draft if you wish.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us




Treatment Intervention Program

ELIGIBILITY | | S aeoke
I. , Automatic Eligibility \

A person who commits any of the following offenses is automatically eligible for the
suspended prosecution program and treatment: ‘

- Possession of a controlled substance (unless the person has 2 or more prior convictions
for drug possession, at least one of which was in the previous 10 years, and has been
given the opportunity to participate in the program on at least one prior occasion).

2. Keeping or maintaining a place for use of controlled substances. -

3. Acquiring a controlled substance by misrepresentation or fraud.
4

. Posséssipn of drug paraphernalia (except paraphemalia for methamphetamine).

II. Discretionary Eligibility
A person who commits any crime except a Class A to E felony, a crime involving a weapon,
or operating a vehicle while intoxicated is eligible for the program if the court finds by clear
and convincing evidence that all of the following are true: )
- 1. The offense was significantly motivated by the person’s abuse of drugs.
2. Neither the victim nor the public will be harmed by suspending the prosecution, subject
to a suspended prosecution agreement. : ' ;
3. Suspending the prosecution — subject to the agreement — is in the best interests of the
public.
4. Subjecting the person to a suspended prosecution agreement will not unduly depreciate
the seriousness.of the offense.

The court must make a determination as to whether a person is eli gible for the suspended
prosecution program and treatment under the discretionary route if the person was under the
influence of a controlled substance when he or she committed the crime, or if the defendant
or the district attorney request a determination on eligibility. The court may also raise the
question of eligibility on its own motion.
Gom Mo~
ASSESSMENTS :
Proggron > Under both the automatic and discretionary routes, a person must undergo an assessment of his
ok t~  or her abuse of drugs, and must agree to participate in treatment.
ads -
TREATMENT SERVICES :

e Each county must assemble a network of treatment and rehabilitation services for persons
subject to a suspended prosecution agreement or placed on probation for drug abuse.
Counties may partner with neighboring counties to provide a network of treatment

* The county may either provide the services or contract for the services.

e The Department of Health and Family Services (DHFS) must promulgate rules
specifying which specific services the counties must provide and specifying for the
services, including qualifications for services providers.

* Each county must appoint an eleven-member community corrections board to advise the
county on creation of a network of treatment services. The committee will consist of
municipal law enforcement officers, a district judge, district attorney or prosecuting
attorney, public defender and several lay citizens.
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SUSPENDED PROSECUTION AND PROBATION

After guilty or no contest plea or finding of guilt, district attorney and offender enter into
suspended prosecution agreement (with court and parties deciding upon the terms), but
without entering judgment of conviction :

A person subject to agreement must participate in the services ordered by the court.
Probation officer supervises person’s compliance as if he or she were on probation

If a person violates a term of agreement that is not related to treatment, the court may
revoke the agreement, reinstate the prosecution, enter the judgment of conviction, and
sentence the person o

If a person violates a treatment condition, the treatment provider and probation officer
may impose progressive sanctions ‘

If the provider and probation officer recommend incarceration as a sanction, case is
returned to court. If court determines that jail is an appropriate short-term sanction, the
court reinstates the prosecution and enters the judgment of conviction, but it does not
impose a sentence. Instead, it places the person on probation and orders the person
confined in jail for no more than two weeks. '

Upon release, person is subject to terms of probation imposed by court ,

Any time the person violates a treatment condition after being released, the court may
order additional confinement (no more than 1 month)

Alternatively, the court may revoke the person’s probation and impose a sentence for a
28 or subsequent violation related to treatment, but only if it finds that there is no

reasonable likelihood that the person will abstain from drug use for the remainder of the
term of probation. .

- The court may not revoke a person’s probation for a violation related to treatment unless

all of the following are true:

1.” The person has previously violated a treatment related condition under the suspended
prosecution;

2. The court modified the treatment conditions or imposed graduated sanctions
(confinement would be a required sanction) and the person again violated a condition
of treatment; and

3. There is no reasonable likelihood that the person will abstain.from drug use for the
remainder of the term of probation.

If a person abstains from drug use for 9 months and complies with the suspended
prosecution agreement, the court must dismiss the charges with prejudice.

If the person, after having been placed on probation, abstains from drug use for 9 months
and complies with the conditions of probation, the court must vacate the person’s
judgment of conviction.

The court may also expunge the record of the conviction if the court determines the
person will benefit and the society will not be harmed by expungement.

OTHER PROVISIONS

If a person is subject to suspended prosecution agreement or probation for committing an
offense in a county that is not his or her county of residence, the case is transferred to the

.person’s county of residence for the duration of the agreement or probation. The county

of residence must provide services.




The Department of Corrections (DOC) must contract out for supervision services in the |
city of Milwaukee.

Courts and counties must give priority for services to those persons who face the longest
terms of confinement if probation is revoked.

DHFS and DOC must submit a report on the effectiveness of the program to the
legislature 18 months after the program starts and every year thereafter.

Counties that have a drug court program may continue to operate the drug court

* programs, but must add new services for those persons that the bill requires the county to

serve and who are not served by the current drug court programs (Dane and LaCrosse
counties)

EFFECTIVE DATE

The suspended prosecution, probation, and treatment program is effective 12 months
after the date of publication.

DHFS has 4 months to promulgate emergency rules

The counties must submit plans for service networks to DHFS by 10 months after the
date of publication.

Source: State Senator Gwendolynne Moore’s Office, 415 South Wing, State Capitol




TREATMENT INTERVENTION PROGRAM

ELIGIBILITY
L. Automatic Eligibility

A person who commits any of the following offenses is automatically eligible for

probation and treatment:

1. Possession of a controlled substance (unless the person has 2 or more prior
convictions for drug possession, at least one of which was in the previous 10
years, and has been given the opportunity to participate in the program on at
least one prior occasion).

2. Keeping or maintaining a place for use of controlled substances.

Acquiring a controlled substance by misrepresentation or fraud.
4. Possession of drug paraphernalia (except paraphernalia for
methamphetamine).

w

II. Discretionary Eligibility
A person who commits any crime except a Class A to E felony, a crime involving
a weapon, or operating a vehicle while intoxicated is eligible for the program if
the court finds by clear and convincing evidence that all of the following are true:
1. The offense was significantly motivated by the person’s abuse of drugs.
2. Neither the victim nor the public will be harmed by placing the person on

probation.

3. Placing the person on probation is in the best interests of the public.

4. Placing the person on probation will not unduly depreciate the seriousness of
the offense.

The court must make a determination as to whether a person is eligible for
probation and treatment under the discretionary route if the person was under the
influence of a controlled substance when he or she committed the crime, or if the
defendant or the district attorney request a determination on eligibility. The court
may also raise the question of eligibility on its own motion.

ASSESSMENTS
Under both the automatic and discretionary routes, a person must undergo an
assessment of his or her abuse of drugs, and must agree to participate in treatment.

TREATMENT SERVICES
e Each county must assemble a network of treatment and rehabilitation services
for persons placed on probation for drug abuse.
e The county may either provide the services or contract for the services.
* The Department of Health and Family Services (DHFS) must promulgate
rules specifying which specific services the counties must provide and
specifying for the services, including qualifications for services providers.

¢ Each county must appoint a committee to advise the county on creation of a
network of treatment services.




* A county may establish, or two or more counties may agree to establish
jointly, a community corrections board to serve at an advisory capacity when

the county department develops the service network. The Board shall consist
of eleven members:

O One district judge designated by the chief justice of the Wisconsin
Supreme Court;

O One either the corresponding county District Attorney or a prosecuting
attorney appointed by the DA;

0 One municipal law enforcement officer appointed by the Chief
executive of a municipality;

0 Either the corresponding county Sheriff or a county law enforcement
officer appointed by the Sheriff;

O One probation and parole officer appointed by the Department of
Corrections;

Q  One Public Defender from the corresponding county;

0 Four lay citizens, no more than two of who shall be from the same
county if two or more counties establish the corrections board. If the
community corrections board is established for a county in which a
community college is located, one of the four lay citizen members
shall be a representative of the community college;

0 And one recovered drug addict who has successfully completed a

treatment program.
PROBATION
* A person placed on probation must participate in the services ordered by the

court.

e If a person violates a term of probation that is not related to treatment, the
court may revoke the person’s probation.

e If a person violates a treatment condition, the court may impose progressive
sanctions, including time in jail (up to 1 month for the first violation, and up
to 3 months for the 2™ violation). The court may not revoke a person’s

q/uM > probation for a violation related to treatment unless all of the following are
gamch o true:

1. The court modified the treatment conditions or imposed graduated
,,,,,,,,,,,, sanctions and the person again violated a condition of treatment; or there
e are no reasonable treatment alternatives to the services originally ordered
et by the court.
2. There is no reasonable likelihood that the person will abstain from drug
use for the remainder of the term of probation.

¢ If a person abstains from drug use for 9 months and successfully completes
his or her term of probation without revocation, the court must vacate the
person’s judgment of conviction.




The court may also expunge the record of the conviction if the court
determines the person will benefit and the society will not be harmed by
expungement.

OTHER PROVISIONS

If a person is placed on probation for committing an offense in a county that is
not his or her county of residence, the case is transferred to the person’s
county of residence for the duration of probation. The county of residence
must provide services.

The Department of Corrections (DOC) must contract out for probation
supervision services in the city of Milwaukee.

Courts and counties must give priority for services to those persons who face
the longest terms of confinement if probation is revoked.

DHFS and DOC must submit a report on the effectiveness of the program to
the legislature 18 months after the program starts and every year thereafter.
Counties that have a drug court program may continue to operate the drug
court programs, but must add new services for-those persons that the bill
requires the county to serve and who are not served by the current drug court
programs (Dane and LaCrosse counties)

EFFECTIVE DATE

The probation and treatment program is effective 12 months after the date of
publication.
DHEFS has 4 months to promulgate emergency rules

The counties must submit plans for service networks to DHFS by 10 months
after the date of publication. '




Treatment Intervention Program

ELIGIBILITY

L

IL.

Automatic Eligibility

A person who commits any of the following offenses is automatically eligible for

the suspended prosecution program and treatment:

1. Possession of a controlled substance (unless the person has 2 or more prior
convictions for drug possession, at least one of which was in the previous 10
years, and has been given the opportunity to participate in the program on at
least one prior occasion).

2. Keeping or maintaining a place for use of controlled substances.

3. Acquiring a controlled substance by misrepresentation or fraud.

4. Possession of drug paraphernalia (except paraphernalia for
methamphetamine).

Discretionary Eligibility

A person who commits any crime except a Class A to E felony, a crime involving

a weapon, or operating a vehicle while intoxicated is eligible for the program if

the court finds by clear and convincing evidence that all of the following are true:

1. The offense was significantly motivated by the person’s abuse of drugs.

2. Neither the victim nor the public will be harmed by suspending the
prosecution, subject to a suspended prosecution agreement.

3. Suspending the prosecution — subject to the agreement — is in the best interests
of the public. ' '

4. Subjecting the person to a suspended prosecution agreement will not unduly
depreciate the seriousness of the offense.

The court must make a determination as to whether a person is eligible for the
suspended prosecution program and treatment under the discretionary route if the
person was under the influence of a controlled substance when he or she
committed the crime, or if the defendant or the district attorney request a
determination on eligibility. The court may also raise the question of eligibility
on its own motion.

ASSESSMENTS
Under both the automatic and discretionary routes, a person must undergo an
assessment of his or her abuse of drugs, and must agree to participate in treatment.

TREATMENT SERVICES

e Each county must assemble a network of treatment and rehabilitation services
for persons subject to a suspended prosecution agreement or placed on
probation for drug abuse. Counties may partner with neighboring counties to
provide a network of treatment

e The county may either provide the services or contract for the services.
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* The Department of Health and Farmly Services (DHFS) must promulgate
rules specifying which specific services the counties must provide and
specifying for the services, including qualifications for services providers.

* Each county must appoint an eleven-member community corrections board to
advise the county on creation of a network of treatment services. The
committee will consist of municipal law enforcement officers, a district judge,

district attorney or prosecuting attorney, public defender and several lay
citizens.

SUSPENDED PROSECUTION AND PROBATION

* After guilty or no contest plea or finding of guilt, district attorney and
offender enter into suspended prosecution agreement (with court and parties
deciding upon the terms), but without entering judgment of conviction

* A person subject to agreement must participate in the services ordered by the
court.

e Probation officer supervises person’s comphance as if he or she were on
probation

e Ifaperson.violates a term of agreement that is not related to treatment, the \
court may revoke the agreement, reinstate the prosecution, enter the judgment
of conviction, and sentence the person

e If a person violates a treatment condition, the treatment provider and

. probation officer may impose progressive sanctions
If the provider and probation officer recommend incarceration as a sanction,
@ case is returned to court. If court determines that jail is an appropriate short-

term sanction, the court relnstates the-prosecution and enters the judgment of
conviction, but it does not imy Mg;_g;_gg Instead, it places the person on .
probation and GﬁErs—THé'ﬁeE{:n confined in jail for no more than two weeks.

e Upon release, person is subject to terms of probation imposed by court
Any time the person violates a treatment condition after being released, the

@ court may order additional confinement (no more than 1 month)

Alternatively, the court may revoke the person’s probation and impose a
sentence for a 2 or subsequent violation related to treatment, but only if it
finds that there is no reasonab _q_lllggmmm the person will abstain from
drug use fi ainder of the term of probatlon

1. The person has previously violated a treatment related condition under the
suspended prosecution;

2. The court modified the treatment cond1t10ns or imposed graduate
sanctions (confinement would be a required sanction) and¥he on again
violated a condition of treatment; and

3. There is no reasonable likelihood that the person will abstain from drug
use for the remainder of the term of probation.




* If a person abstains from drug use for 9 months and complies with the
suspended prosecution agreement, the court must dismiss the charges with
prejudice.

e If the person, after having been placed on probation, abstains from drug use
for 9 months and complies with the conditions of probation, the court must
vacate the person’s judgment of conviction.

e The court may also expunge the record of the conviction if the court

determines the person will benefit and the society will not be harmed by
expungement.

OTHER PROVISIONS

* Ifaperson is subject to suspended prosecution agreement or probation for
committing an offense in a county that is not his or her county of residence,
the case is transferred to the person’s county of residence for the duration of
the agreement or probation. The county of residence must provide services.

* The Department of Corrections (DOC) must contract out for supervision
services in the city of Milwaukee.

e Courts and counties must give priority for services tQ those persons who facce}

» -z)the longest terms of confinement if probation is revoked. ‘

e DHFS and DOC must submit a report on the effectiveness of the program to
the legislature 18 months after the program starts and every year thereafter.

¢ Counties that have a drug court program may continue to operate the d
court programs, but must add new services for those persons that the bill
requires the county to serve and who are not served by the current drug court
programs (Dane and LaCrosse counties)

EFFECTIVE DATE _ :
* The suspended prosecution, probation, and treatment program is effectivé 12
months after the date of publication. :
DHFS has 4 months to promulgate emergency rules

The counties must submit plans for service networks to DHFS by 10 months
after the date of publication.
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Dsida, Michael
%

From: Dsida, Michael

Sent: Wednesday, October 01, 2003 1:38 PM
To: Roller, Rachel

Cec: Bablitch, Kelly

Subject: RE: TAP bill -- additional questions

Congratulations, and welcome back! | hope your wedding and honeymoon went well.

I just wanted to add a note to the first comment below. A person charged with a simple drug offense could also be
charged with an optional offense (prostitution, burglary...) instead of -- or in addition to -- an ineligible offense.

-----Original Message-----

From: Dsida, Michael

Sent: Monday, September 29, 2003 1:03 PM
To: Bablitch, Kelly

Subject: TAP bill -- additional questions

What happens if a person is charged with an “ineligible offense" (such as a Class A-E felony) at the same time he or she is
charged with a simple possession offense? Do you not want the deferred prosecution requirement to apply in that case?
(If the person is acquitted of the ineligible offense but found guilty of the possession offense, he or she can get into the
program through probation.) FYI -- the same issue also arises in the context of motivated-by-drug crimes.

Given the prevalence of alcohol use among people who are dependent on drugs, and given your interest in covering OWI
offenses, it probably makes sense to describe the assessment as relating to "substance abuse," not just "drug abuse." Is
that okay? .

Mike Dsida

Legislative Reference Bureau
608/266-9867

michael.dsida @state.legis.wi.us




Dsida, Michael

R ———
From: Dsida, Michael
Sent: Wednesday, October 01, 2003 3:58 PM
To: Roller, Rachel
Subject: TAP - jail sanction, deferred prosecution for optional offenses, and other issues

1. From what | understand, you want the next draft to require simple possession cases to begin with a deferred
prosecution agreement, for which confinement cannot be a sanction. (You decided that the confinement should wait until
other sanctions have been tried and the case has been reinstated.) One problem with that approach is that it would be
inconsistent with what Dane County (and maybe others) are doing. From what | understand, Dane County confines people

who have not pled or been found guilty.
If you would like, | can draft the bill in a way that preserves the confinement optionm or only for drug

court programs that are currently operating. Any thoughts? preSonve

2. Under current law a DA can ehter into a pre-trial deferred prosecution agreement with a defendant charged with any

offense. Should the bill give explicit authorization for the DA to do so with respect to "optional offeR?es"? FYI -- it doesn't
need to. , 0

3. How, if at all, should the bill treat possession of marijuana ordinance violations? Should they not be treated as prior
offenses for purposes of s. 973.105 (2) (a) 1.? (Robin did not treat them as prior offenses in previous drafts.)

4. A person charged with.a possession offense who is ineligible for the mandatory treatment/probation route (i.e., sub. (2

(a) 1. to 3. all apply) under the"/P2" version of the bill is also ineligible for the optional treatment/probation option. Is that
your intent? A/,

5. In addressing the optional treatment option, the /P2 refers to a person having a controlled substance in his or her blood
when committing a crime. | don't believe that police take a blood sample unless being intoxicated or having a prohibited
blood alcohol content is an element of the offense, so as a practical matter, this option will be used only in OW| cases.

Does that matter? T e it sk

Mike Dsida

Legislative Reference Bureau
608/266-9867

michael.dsida @state.legis.wi.us
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Dsida, Michael

h“

From: Dsida, Michael :
Sent: Monday, January 05, 2004 1:12 PM
To: Roller, Rachel

Subject: TIP bill

Rachel-

As | mentioned in our phone conversation, the most significant question relates to how to facilitate pre-conviction
mandatory treatment without interfering with prosecutorial discretion. The best way to do so might be to expand upon s.
961.47 and extend the scope of that section so that it applies in all of the cases you want covered.

Otherwise, with two exceptions, I've sent all of the questions and comments that | have had so far to you in the attached
emails (although | am sure | will have other questions once | start working on this again).

The exceptions:

1. In my 10/1 email, | asked how, if at all, should the bill treat possession of marijuana ordinance violations. (For example,

should they not be treated as prior offenses? The same question applies to drunk driving offenses, since first offenses are
often prosecuted as ordinance violations.

2. You should look at s. 967.055 regarding the limits imposed by current law on deferring prosecutions in drunk driving
cases.

=
TAP - jail sanction, RE: TAP bill --
deferred ... additional que...

(Sorry about misspelling the acronym!)
Hope this helps.

Mike Dsida

Legislative Reference Bureau
608/266-9867

michael.dsida @state.legis.wi.us




Dsida, Michael
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From: Dsida, Michael

Sent: Friday, January 09, 2004 8:54 AM
To: - Roller, Rachel

Subject: RE: TIP

not a problem

From: Roller, Rachel

Sent: Thursday, January 08, 2004 4:44 PM
To: Dsida, Michael

Subject: TIP

Hi Mike:

Can we make the following addition to our TIP bill? We're looking for something very general...

...With regard to treatment - | think it makes sense to have DHFS promulgate rules about what specific treatment
services should be provided by each county; however, in the actual bill, it might make sense to have some description
of what that will mean. Maybe something simply describing a network of different options (so that it’s clear that
different types must be available - inpatient treatment as needed to address special detoxification or relapse situations
or severe dependence, outpatient treatment, drug education and prevention courses, narcotic replacement therapy,
etc.), that treatment services meet “best practices” standards and be evaluated, something like that.




Roller, Rachel

From: ThompsonK@ mail.opd.state.wi.us
Sent: Thursday, January 22, 2004 2:36 PM
To: Rachel.Roller@legis.state.wi.us
Subject: FW: TIP questions

TIP outlinel.doc

————— Original Message-----

From: Roller, Rachel [mailto:Rachel.Roller@legis.state.wi.us]
Sent: Thursday, January 15, 2004 11:47 AM

To: Thompson, Kelli

Subject: TIP questions

Hi Kelli:

I'm so sorry that I was unable to attend the SCAODA meeting yesterday. I
have a nasty cold that just won't go away. I'm planning on going home as
soon as I finish this email. Mike Dsida, the Legislative Reference Bureau
drafter who has been diligently drafting Senator Moore's Treatment Incentive
Program (TIP) legislative proposal, has posed several new questions. Many
of these questions pertain to issues raised several months ago by Elliott
Levine and Paige Styler (?). I'm looking for some advice and direction from
you, Elliot, Paige or anyone else at the SPD's office who is willing to
comment. In particular, I would appreciate advice from PD's with active
drug courts in their counties, as their expertise may best help us in
dealing with the below situations. I imagine that it will be difficult to
approach some of these questions without being able to view the entire bill.
I've attached an outdated outline that describes our- proposal in some
detail. I hope it is somewhat helpful. Any assistance is most appreciated:

1. Under the /P2 (an old outdated draft that did not reflect Sen. Moore's
intent), counties must give priority to bersons who are subject to the
longest term of incarceration if probation is revoked. I want to revise

this to cover people who are subject to a conditional discharge order, but
we won't know who would have the longest term of incarceration upon )
revocation, since there will be no sentence imposed and stayed. Do you just
. want to compare maximum terms of imprisonment for the charged offense(s) ?
Another alternative -- give priority to people on probation (since they are
closest to jail) or under a conditional discharge order (since the resources
will have their greatest impact if they are provided quickly).
2. Do you want the following fee requirement to apply to persons
participating in the diversion program? If so, does it apply to conditional
discharge people? To people in Milwaukee (since DOC will not be supervising
them)? If it does apply in Milwaukee, do you want to earmark the fee for
the payment of the contractor? (Your answer may require me to amend s.
304.074(4m) (a), but you don't need to look at that section.)

304.074(2) : ,

(2) The department shall charge a fee to -probationers, parolees, and persons
on extended supervision to partially reimburse the department for the costs
of providing supervision and services. The department shall set varying
rates for probationers, parolees, or persons on extended supervision based
on ability to pay and with the goal of receiving at least $1 per day, if
appropriate, from each probationer, parolee, and person on extended
supervision. The department shall not charge a fee while the probationer,
parolee, or person on extended supervision is exempt under sub. (3). The

1




department shall collect moneys for the fees charged under this subsection

and credit those moneys to the appropriation account under s. 20.410 (1)
(gf) .

304.074(3)

(3) (intro.) The department may decide ndét to charge a fee under sub. (2) to
any probationer, parolee or person on extended supervision while he or she
meets any of the following conditions:

304.074(3) (a)
(a) Is unemployed.

304.074(3) (b)

(b) Is pursuing a full-time course of instruction approved by the
department.

304.074(3) (c)

(c) Is undergoing treatment approved by the department and is unable to
work.

304.074(3) (d)

(d) Has a statement from a physician certifying to the department that the
probationer, parolee or person on extended supervision should be excused
from working for medical reasons.

3. Should the contract agency for Milwaukee only have access to juvenile
delinquency records, in the same way that DOC does under s. 48.78(2)(d)4.
and 938.78(2)(d)4.?

4. Should graduated sanctions be only required for treatment-related
violations of the court's order? Or are they required for all violations?

5.In "discretionary eligibility" cases, the court orders an assessment
before entering its conditional discharge order. But the bill does not
address the timing of the assessment in automatic eligibility cases. It
probably makes sense to have the assessment precede any order, but that will
require additional court appearances. In addition, you might then want an
exception for out-of-home-county cases, so that the assessment can be done
by the county in which the person will be treated. (On the other hand, in
discretionary eligibility cases, the assessment is conducted in the county
in which the offense occurred. In addition, the order is entered by the
court from the offense county. Is that okay?)

6.Section 961.475 is not used much, as far as I know, but it probably makes
sense to amend it (which Robin did in the "/P2") to make it consistent with
what the rest of the bill is doing. But do you want to permit a court to
subject a person whose treatment is ineffective to a conditional discharge
order? Or would you want to start that person at probation, given that the
person has already tried a treatment program?

7.0n a related note, one option that we've never discussed but that you may
want to consider -- allowing the court to go straight to probation (i.e.,
bypassing the conditional discharge step) in discretionary eligibility
cases. You might prefer to have all cases begin with conditional discharge,
but it might be easier to sell if people in discretionary eligibility cases
(which may, in some cases, involve more serious offenses) are treated more
severely.

8. If a person is charged with more than one simple possession offense at
the same time, can he or she get into the program by pleading guilty to Jjust
one offense? I'll assume that you want to require that all of the charges
in a simple possession case first be disposed of in one way or another.
Otherwise, you will have to specify what happens to the other offense(s)
while the person is in treatment. More importantly, DAs will object to
having proceedings with respect to the other charges suspended because of
the difficulty in proving the case later. They will also want to maximize
their leverage over the person by having as many guilty/no contest pleas or

2
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findings of guillt as possible.

9. One concern that I have is how to distinguish a violation that is
related to treatment to one that is not (which is relevant for the purpose
of determining when revocation can occur). I suspect that some providers
will require people to work, care for their children, not get arrésted... as
part of a treatment plan. I was thinking that unrelated requirements are
those that are imposed by a court (regardless of whether the treatment

provider imposes them as well). But I imagine that courts will impose
detailed treatment requirements from time to time. ("The defendant shall
submit to urinalysis at least X times ber week.") Here's a thought -- just

limit the quicker revocations to those for violating "conditions that are
imposed by the court and that are unrelated to the person's substance abuse
treatment." But no matter what, you may end up with a lot of litigation
over what is "related to" substance abuse treatment. Any thoughts?

10. Do you want to require a hearing before the court incarcerates someone
as a sanction? One option might be to require the defendant to waive the
right to a hearing if he or she wants to stay in the program. If the
defendant wants to contest anything, he or she can do so, but only if he or
she is willing to run the risk of revocation. But that seems pretty

coercive. (As an aside, s. 302.113 (8m) (b) appears to permit incarceration
to be imposed without a hearing as a sanction for a violation of extended
supervision -- in lieu of revocation -- based on a defendant's admitting to

the violation.)

11. The previous draft of your bill applied only to Wisconsin residents,
but current s. 961.47 applies to residents and non-residents alike.
Converting that section into your drug court program statute (if you keep
the residency requirement) will mean that non-residents are no longer
eligible for conditional discharge. Is that okay? I assume that it is,
given that the s. 961.47 currently applies only to a limited number of drugs
and is subject to the judge's discretion.

12. Lastly, currently in Dane and LaCrosse Drug Courts, at what point is a
defendent released from the treatment program and his/her record
expunged/not entered? Is there a set timeline or are guidelines flexible?
And should a repeat offender who had successfully completed treatment
through a drug court and has been arrested again for using be able to
reenter into the program? If so, what kind of time window would you allow?

<<TIP outlinel.doc>>
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- though possessing paraphernalia for methamphetamine is a Class H felony.
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AN ACT ¢ 1 peal 46.03 (18) (fm), 961.47 and 961.472; o amend 961.475; and
to créate 51.49 and 973.105 of the statutes; relating to: probatioxbv and
treatment for persons who commit certain drug-related offenses, providing an

exemption from emergency rule procedures, and requiring the exercise of

rule-making authority.

Analysis by the Legislative Reference Bureau

Current law prohibits a person from possessing various controlled substances.
The alties for possession of these controlled substances range from an
unclassifiethmisdemeanor to a Class H felony for a first offense. The higher penalties
are for possession~of narcotics, cocaine, hallucinogens, stimulants, and certain
so-called “club ? including  flunitrazepam, ketamine, and
gamma-hydroxybutyric acid. many possession offenses, the maximum penalty
for a second or subsequent offense iSpreater than the maximum penalty for a first
offense.

The following drug-related activities are alsa_crimes under current law:

1. Keeping or maintaining a place for using contxrglled substances is a Class I
felony.

2. Acquiring a controlled substance by misrepresen
counterfeiting a controlled substance is a Class H felony.
3. Possessing drug paraphernalia is generally an unclassified mis

ion or fraud, or

s66{?
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\ The maximum penalties for the crimes cited above are as follows:

Maximum Term of Imprisonment
_ Maximum (for felonies, includes term
Crime Fine , of extended supervision)
Class Ah}isdemeanor $10,000 Nine months
Class I felb(ny $10,000 Three and one-half years
Class H felony $10,000 Six years

Current lawx_provides that a court may allow a person who is convicted for
possession of a controlled substance to participate in treatment for drug dependency
as an alternative to Sentencing if the offender volunteers to participate in treatment
and if a treatment fadjlity agrees to provide treatment. The treatment is for the
period of time considered necessary by the treatment facility, but may not exceed the
maximum possible sentehge length for the possession offense unless the offender
consents to a longer term. At the end of the treatment period, the court may waive
sentencing for the drug possegsion offense. However, if treatment is ineffective or
if the offender does not comply\with treatment, the court may sentence the person
for the drug possession offense. \If a person is convicted for possession of heroin,
cocaine, or certain hallucinogens or\stimulants, the sentencing court must order the
offender to submit to an assessment of the offender’s drug use to determine whether
the offender is appropriate for treatmeqt. . . '

Conditional discharge is anothek alternative to sentencing for a drug
possession offense for which the maximury penalty is a fine not to exceed $500 or
confinement in jail for not more than 30 s or both. If a person has no prior
drug-related convictions and pleads guilty oNis found guilty of such a possession
offense and the person successfully completes hrobation for the offense, the court
may discharge the person’s sentence without creating a record of conviction.

This bill repeals the assessment requirementXor persons convicted of certain
possession offenses and the conditional discharge alternative.

If a person is convicted of certain simple drug offenges and the person consents
to participate in drug treatment and rehabilitation, tha\bill requires the court to
place the person on probation and order treatment and rehabilitation services as a
condition of probation unless the person has two or more \grior convictions for a
simple drug offense, at least one of which was in the previotg ten years, and the
person was offered probation and treatment for one of the prior offenses. The simple
drug offenses are possession of a controlled substance, keeping \\r maintaining a
place for drug use, acquiring a controlled substance by misrepresehtation or fraud
or counterfeiting a controlled substance, and possession of drug Raraphernalia
(except paraphernalia for methamphetamine). o

The bill also requires a court to place a person who commits certain oher crimes
on probation if the court finds that commission of the crime was si ificantly
motivated by the offender’s abuse of drugs. Unless the defendant is convicted of an
ineligible offense, if the defendant or district attorney requests that the\co
consider placing the person on probation with treatment and rehabilitation se ices,
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the court must order an assessment of the defendant’s abuse of drugs and Kold a
hearing on whether to place the defendant on probation. The court must
an assessment and hold a hearing if the offender had an unauthorized controlled
substance in his or her blood when he or she committed the crime. If affer the hearing
the court finds that all of the following are true, the court must pla€e the defendant
on probation and order drug treatment and rehabilitation servicés as a condition of
probation: 1) the commission of the crime was significanly motivated by the
defendant’s abuse of drugs; 2) neither the victim of the offengé nor the public will be
harmed by placing the defendant on probation witf drug treatment and
rehabilitation services; 3) placing the defendant on probafion is in the best interests
of the public; and 4) placing the defendant on probatiof will not unduly depreciate
the seriousness of the offense. The court may also order an assessment and initiate
proceedings to consider probation on its own motjén. The following are ineligible
offenses, for which a person may not be placed orYprobation under this bill: a Class
A, B, C, D, or E felony; an offense involving a weapon; or operating a motor vehicle
while intoxicated. .

The bill requires the Department of Health and Family Services (DHFS) to
promulgate rules that specify the drug tyéatment and rehabilitation services that
counties must provide to persons placed/6on probation under the bill and to establish
minimum standards for the provisigh of the services. County departments of
community programs must either difectly provide the required services or contract
for provision of the services. Each founty department of community programs must
submit to DHFS a plan for hoy the county department intends to provide the
required services. Each coufty must also create an 1l-member community
corrections committee to advjée the county department in developing the plan for
services. The bill requires the following membership for the committee: a judge, two
local law enforcement offifials, a district attorney, a public defender, a probation
agent, and five members/who are not public officials, including at least one person
who is a recovered driag abuser who successfully completed a drug treatment
program.

Under the bill,/when a court places a person on probation for a simple drug
offense or a drug nyotivated offense, the court must specify the drug treatment and
rehabilitation sefvices that the person must participate in as a condition of
probation. The/court may change the services ordered as needed. If a person on
probation undgr this bill violates a condition of probation that is not related to drug
treatment orfehabilitation services, the court may revoke the person’s probation and
order the pérson to serve a sentence. If a person violates a condition related to
-treatment/or rehabilitation services, the court may impose graduated sanctions,
including/time in jail. The court may not revoke a person’s probation for a violation
related o treatment or rehabilitation services unless both of the following conditions

reagonable treatment and rehabilitation services options other than the services
originally ordered by the court; and 2) the court finds that there is no reasonable
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likelihood that the defendant will abstain from drug use for the remainde
term of probation. If a person abstains from drug use for at least nine
successfully completes probation, the court must vacate the judgment f conviction.
The court may also expunge the record of conviction if the court deterfnines that the
person will benefit and the public will not be harmed by the expuhigement.

If a person is convicted and placed on probation in a coysty other than his or
her county of residence, the convicting court must transfepfhe case to the person’s
county of residence for the duration of the probation, g#d the county of residence
must provide the services ordered by the court. If the géfurt in the county of residence
revokes probation, the court that entered the judgmént of conviction must sentence
the person.

The bill also requires each county to gjvé preference for drug treatment and
rehabilitation services to those persons o probation who would face the longest
terms of incarceration if probation is reytked.

The bill further requires that th€ Department of Corrections (DOC) contract
with another entity to provide propétion supervision services for persons from the
city of Milwaukee who are partjeipating in the probation and treatment program.
In the remainder of the state,DOC must supervise people on probation under the
bill, as under current law.

The bill also provides that counties that operate a drug court program that
exists before this bill ig’enacted as an act may continue to serve through the drug
court program thoseersons who are eligible for both the drug court program and
the probation andAreatment program required by this bill.

Finally, the bill requires DHFS and DOC to report to the legislature on the
effectiveness-of the probation and treatment program 18 months after the program
is implemented and annually thereafter.

Fpr" further information see the state and local fiscal estimate, which will be

prinfed as an appendix to this bill. iv%

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 46.03 (18) (fm) of the statutes is repealed.
SECTION 2. 51.49 of the statutes is created to read:

51.49 Treatment Intervention Program. (1) COUNTY RESPONSIBILITY. (a)

SV bS‘!"ﬂM [
The county department of community programs shall provi éf

e SNEREIS L S

abuse(that are ordered by the circuit court under s. . The assessments

comply with v
shall andards established by the department of health and family services
under sub. (2). ‘

a11.4dr.(3)Y
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SECTION 2

1 ams shall develop a network of

2 of the services required by rule

3 under sub. (2) and any other services that the county elects to provide, and shall

4 provide the services, as ordere‘d/‘ by 31‘? circuit court, to persons|placed on probation

A
‘ bieet +o
5 under s. G0y % Cuc;\'i.ch e :
| ——— discharge ecder mder s 1141 (3) o)
~ 6 (¢) The county department of community programs may directly provide the

7 assessments and services that are required under this subsection or may contract
8 with another person to provide the assessments and services.

9 (2) RULES. The department of health and fém’ily services shall promulgate
10 rules specifying all of the followiig:/@ NS <lu
11 (a) The servi-(?e}sg ipg(treatment fordrug abuse, education concerning the
12 effects of drugyabuse, drugabuse tests, and employment supportfjthat county
13 @iepar}xflx‘?nts of community programs must make available to the circuit court for

NS A — ‘
14 personaplaced on probation under s.(973.105 7" 97t, W[ (,) VvV T .
15 (b) Minimum standards for the services specified under par. (a).
» —~ Substomea,
16 (c) Requirements for @ﬁ abuse assessments ordered under s. !
17 (d) Qualifications for providers of the services required under par. (a) and for |
18 the providers of assessments ordered under s../_\o'f @iﬂi
v
UI:SECTION 3. 961.47 of the statutes is repealed. (oo s
20 SECTION 4. 961.472 of the statutes, as affected by 2003 Wisconsin Act 49, is
21 repealed.
v

22 SECTION 5. 961.475 of the statutes is amended to read:
23 961.475 Treatment option. Whenever any person pleads guilty to or is found
24 guilty of possession or attempted possession of a controlled substance or controlled
25

substance analog under s. 961.41 (3g), the court may, upon request of the person and
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1 with the consent of a treatment facility with special inpatient or outpatient programs
2 for the treatment of drug dependent persons, allow the person to enter the treatment
3 programs voluntarily for purposes of treatment and rehabilitation. Treatment shall
4 be fer the period the treatment facility feels is necessary and required, but shall not
5 exceed the maximum sentence allowable unless the person consents to the continued
6 treatment. At the end of the necessary and required treatment, with the consent of
7 the court, the person may be released from sentence. If treatment efforts are
8 ineffective or the person ceases to cooperate with treatment rehabilitation efforts,
9 the person may be remanded to the court for completion of sentencmg ot for a

10 assessment and probatlon under s. 973.105, if applicablel |
M =
q7l.4|
11 SECTION 6. 497710 - i ad:

e T
~—- St s -

13 'f"(b) “DWlled substance, as defined in s. 961.01 (4);

qsg,le Yy e
14 @Wense” means any of the following:

1. AClass A, B, C, D, or E felony.

,or & condrollad sebsfrme

Gaalog, 65 a’sﬂaf—uw(zkn—\
s. 96 (.0

15
" 16

2. An offense under s. 941.20, 941. 21, 941.23, 941.235, 941.237, or 941.29.

3. An offense under s. 346.63. o Cemse @
' Q) “Sl ple drug offense means an offense or éattempt to commit an under
c -

‘ 219 s. 961.41 (3g), 961.42, 961. 43 (1) (a) or 961 573 (1)(éxcept if the drug paraphernalia
20 v for methamphetaming, -

(Q_S_xal%ﬁ’/f"',‘
-21 (B -f’.)‘ WO 18 a -. wdent §
o ‘ o ’ . ’ - 7 4 ‘ =(
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17
18

hall o;der bhe person to ejomply”'gnth n ass,essme;nt of: the person s

fehablﬁ1tétlon Jery ces ordered by the cof
;
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The person has 2 or more prior convictions for a simple drug offense@\for ¢
<'\‘ T A ( A

committed in this state.

2. At least one of the offenses under subd. 1. was committed in the 10—year
imm e diod ol

period,{before the person committed the current offense.

subsf’mu M
6 3. The person was offered an opportunity to receive dpirg /{treatment and

7 rehabilitation services under this section in connection with one of the offenses under

Sl T g subd. 1.

MMMM

(). 1.; If a person who ts-a-resident-of-this State is convicted of a crimey

n 1nehg15]e offenseq and any of the following applies, the court shall order the person

substuncs abuic

@ ssessment ofmeﬂsmwmm /@/M(
‘EB‘

S\JLMH"‘ 7o

. < . |‘ A 1F P » € L g (01
(i \gﬁ Zhe person or the dlstrlct attorney, requests Q\)
15 a hearmg f Whethermwm&wﬁeyfhﬂoﬁ}mm subd. 2. a. to d’ & j

16 ‘ 2. If the court orders an assessment under subd 1 , the assessor shall report

17 the results of the assessment to the court. Upon receipt of the assessment results,
: G&W\c&ﬁo«aﬂ deschharse
18 the court shall hold a hearing on the person’s eligibility for ),ptebatildﬁ under this .

Svbstance abv se

v
19 paragraph. If the person agrees to participate in @eatment and rehabilitation
20 services and if the court finds by clear and convincing evidence that all of the

enter & Ovno(ehonp)\ o(ss ckwge ovdev

21 following are true, the court shall gf- e 7 734 5
gubstancl
22 a. The offense was significantly motivated by the person S )ébuse
23 b. Neither the victim of the offense nor the public will be harmed by pﬁcﬁ@tﬁef
24 persorOh_probatien
Hae M‘f of o
QWC“bvo-Q olise L\wgt
0 l‘d‘ e
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Atschange & A e SECTION 6

S,

e .

R SIS e

4 the seriousness of the offense.

5 (c) The county department of community programs shall provide any
.

6 assessment of drug abuse ordered under par. (a) or (b). -

AR

S becomes subyect fo. a £
If @ persor{ (ig-gla€ed @i probation in a county other than his or her county

@vs ¥l17 entess
of res1dence the court that plages the WW transfer the case to
5y why e @

N the person’s county of residence The court in the person’s county of res1denc)shall
S e o e .
N ondan 3 v | cﬂmphu( with 41 e
Y 11 gafsub. (2) gr|de ermme that the person has successfull pEobBbine tw
12 (prov1ded in sub. (5).) If thecourt in the person’s county of res1dence revokes |

INS g3

i‘“’" ¢ 137 PWMMW@WW@@#GMGHCG the person.

INS g1
14 /( The county department of community programs for the person’s county of residence

/ NS¢ /s /r
shall provide the treatment and rehabilitation services ordered by the courQ ? A
VINS €[IbA VY Jhack anbess
(524t 2 persansiplace sugrsbatin wnder s sctions 58 couvinal e v~r ey

its . erdorn
17 as condition of p@h&% that the person participate in specified dﬂ'ﬁagitreatment and

Substanc o&wsg

18 rehabilitation services that are included in the plan of services developed by the
| 19 county department of community programs under s. 51.49 (1) The court shall
» COWlM«mu w'ﬁ« court's
! 20 monitor the person s A Jp th orderm and may mod1fy its order

T T

2

- o i) Do hﬁ M&r 0%(/(1
impose graduated sanctlon‘ including incarceration 11%]a1}/or & probation and

" A\ FIT we ks
parole holding facility. The first incarceration sanction may not exce-;a}ma'mm
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Y), whichever is applicable, shall

otify the court if the person violates a condition of probation.

AL SO

(b) All of the provisions for probation under ss. 973.09 and 973.10, except the

1_following, apply to a person placed on prdbation under this section:
1. A court may not order a person confined as provided under s. 973.09 (4),
except as a sanction imposed under par. (a).
2. A court may not order a person confined in a correctional institution under
s. 301.13 or a probation and parole holding facility under s. 301.16 (1q) as provided

,} under s. 973.09 (4) (b), except as a sanction imposed under par. (a).

10 L\\ﬂ ‘3. The provisions for revocation of probation under s. 973.10 (2) do not apply.

i
() If the court orders the person to participate in a service that is covered by
w e buescmet bu‘ heattta N Suram ce prchJ—MS

n’s Nealth insurance, the health insurance provider shall provide the

the perso

N = by Yhe coort '
): If the court finds/after providing the person an opportunity for a hearing

¢
W?ﬂ,tixp that a perspn pldeed EW&W violated a

wmposedfunde, par. (o) et +3 varelated o

s substamce abuse
16 condition of probmﬁwaﬁmwyhe persogfpg'r‘tggepa‘tua—d%«

17 treatment andyehabilitation.gervices ordered-tiithetcowsrt, the court may revoke the
pove , |
18 person’s probation. —
e d v | °”(“2
! l" 19 @) The court may 6} revoke a person’s probation for failing to participate 1, 4

, ) vadu i, uc,hsh
20 drug treatment and rehabilitation services ordered [

21 providing the person an opportunity for a hearing o revicagidy, the court finds all
22 of the following

23 /ﬁ?’ge person violated a condition that he or she participate in drug treatment

24 and rehabilitation services.
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{Q) o, v..w"f of prolponh»\ Fder
1 S\Theﬁzﬂlrt modified the treatment and rehabilitation CODdlthAOI‘ imposed
Violahion vnder Sobd. 1. ppneeunsd o Pt
2 graduated sanctions and-the-persen—igain-yiolated-a-condition thet &e-o¥.she

% b,

e no reasonable

e

treatment and rehabilitation services options other than the services originally

ordered by the court.
That
3.( Xhere is no reasonable likelihood that the person will abstain from drug use

| S
for the remainder of the term of probation. /
par,

4

5

6

7

@ 9 If the court revokes a person’s probation under ﬁ@s@aﬁse t«m?f&rrd'@.%
9 perserr Hﬁs\w MWw%We

10 .and-exder the 0N to begin serving the-sentenee—¥ the pe ady
/‘\/
11 stnteriCee, the court shall i/[‘cence the person.
(NS 1of1n

<
,(W @: a person abstams from(u\:e of an unauthorized controlled substance
piwl ¥ Froé;,,ﬁ,_,m

for 9 months@d! completes his or her term of probation uﬁ@vﬁﬁs’@eﬁ«m without

revocation, the court shall vacate the judgment of conviction for the offense for which

move 15 the person was placed on probation)
ol sy penagraph
to *116 (b) If the court vacates a judgment of conviction under pﬁ/&% the person shall
17 not be subject to any prohibition, disqualification, disability, increased penalty, or
18 other adverse or unfavorable treatment that would otherwise result from the person
19 having been convicted of the offense?/ @ s iola
) L_/ @ Expongemeont,

(

)k(a) A person whose conviction is vacated under sub. (§)/may petition the

9714 |
court to expunge the record of the Gonviction. The court may expunge the record
Coe
22 @nvictionif the court determ{nes that the person will benefit and society will not be
23 harmed by the expungement

L

@ (b) The clerk of court shiall notify the department of justice of any expungement

- 25 ordered under par. (a). Notwithstanding SCR 72.06 (3), the existence and contents

0+ 9741 (1) to (14 et .
o&ksjjhks are cvedec() ,i*:fmﬁm gub. (4) o whoi
1> read:
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Aot
1 of a court record that is expunged under par. (a) may be disclosed to the pegsory who
P FY o his 0 han
was) copvigted or, if authorized by thiat) pprpen, (g ar) attorney representihg-tie

persen. Otherwise, neither the existence nor the contents of the record@%f_
-

G
@ng}o t@_@ may be disclosed to any person. ,
5 D ngﬁnty first priority for services under this Sémi?@rgsbaﬂ/bg/gjyg;%“f
® p
v
A

% INS nfg

6 to the persons who are subject to the longest terms of incarceration if their probation
&rz;.&m

is revoked. @ ———

of the department. amd who

Nk»d res: » kr‘_Pl“"C

(b) The department shall contract with a person to supervise persons,on
sub. (£) (k)a m\

. 12 |" probation under thig s@etm ifh 13t-classtity. The department shall issue a request
. : =
? 13 or proposals\to provide probation supervision services in a 1st class city.
S S5} pL e Followsy epplys
i ( )ﬁa) In this subsection, “drug co rogram” means a program, operated by
: to D L Undnthe program ,
§ 15 a county and a circuit court, ymgler, whic ﬁl defendant whom the court finds
16 committed an offense may agree to participate in drug treatment under the
g o /‘& Q. va&b\.ﬁw-toro?rm) Yo d"“‘ﬂ pro\/\%h\
gd\ 17 supervision of the courf@atniAlf the defendant successfully completes; treatmenyfthe cubd. |
L; 18 court does not enter a judgment of conviction for the offensegcor enters a judgment
M .
19 of conviction for a lesser offense.
This
20 (b) '( @iection@iges not apply to a defendant with respect to a specific offense
21 if the defendant is given the opportunity with respect to that offense to participate
22 in a drug court program that existed on the effective date of this paragraph ....
23 [revisor inserts date].
TN ‘
24 (19) {By the first day of the 18th month beginning after the effective date of this
25 subsection|.... [revisor inserts date], and every 12 months thereafter, the department

\e ‘15((&0(}{
&\’M htﬁ,«%xﬁw -

vhe
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SECTION 6

v

1 of corrections and the department of health and family services shall submit to the
/ 2 legislature under s. 13.172 (2) a report on the effectiveness of »the/probation Peils g
(NS 3 Jr@atidert program under this section. MMJ
- Arochangor ool
/2]3 4 SECTION 7. Nonstatutory provisions.
5 (1) (a) By the first day of the 10th month beginning after the effective date of
6 this subsection, each county department of community programs shall submit a plan
7 of services to the department of health and family services specifying who shall
8 provide the assessments and services required under section 51.49 of the statutes,
9 as created by this act, and describing how and where they shall be provided.
10 (b) Each county shall create a community corrections committee to advise the
11 county department of community programs in developing the plan of services under
12 paragraph (a). The committee shall consist of the following members:
13 1. A circuit court judge for the county, appointed by the chief judge of the
14 judicial administrative district.
15 2. The district attorney for the county@s or her designee.
16 3. A chief of police ¢f a municipality in the county, appointed by the county
17 executive. foc
18 4. The county sheriff; or his or her designee.
19 5. A probation, extended supervision, and parole agent, appointed by the
20 secretary of corrections.
21 6. One assistant state public defender, appointed by the state pubiic defender.
22 7. Four persons who are residents of the county and/fal;héonot public officials or
23 employees, including at least one person who is a recovered drug abuser who
24 successfully completed a drug treatment program.
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SECTION 7

(¢) If a county department of community programs serves more than one
county, the counties may create a joint committee on community corrections. The
members may be from any of the participating counties.

(d) A community corrections committee created under this subsection shall
disband after the plan established under paragraph (a) is submitted to the
department of health and family services

(2) The department of health and family services shall submit in proposed form
the rules required under section 51.49 (2) of the statutes, as created by this act, to
the legislative council staff under section 227.15 (1) of the statutes no later than the
first day of the 4th month beginning after the effective date of this subsection.

(3) Using the procedure under section 227.24 of the statutes, the department
of health and family services may promulgate the rules required under section 51.49
(2) of the statutes, as created by this act, for the period before the effective date of the
permanent rules required under section 51.49 (2) of the statutes, as created by this
act, but not to exceed the period authorized under section 227.24 (1) (c) and (2) of the
statutes. Notwithstanding section 227.24 (1) (a), (2) (b), and (3) of the statutes, the
department is not required to provide evidence that promulgating a rule under this
subsection as an emergency rule is necessary for the presef'vation of the public peace,
health, safety, or welfare and is not required to provide a finding of emergency for a
rule promulgated under this subsection.

SECTION 8. Initial applicability.

(1) The treatment of sectionsyE{éﬂﬂm961472, 961.475, and 973.105 of the
statutes first applies to offenses committed on the effective date of this subsection.

SECTION 9. Effective dates. This act takes effect on the day after publication,

except as follows:
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SECTION 9
(1) The treatment of sections g%ﬂy961.472, 961.475, and 973.105 (2), (3), (4),
VO
(5), (6), (7), (8) (a), (9), and (10) of the statutes and SECTION 8 (1) of this act take effect
on the first day of the 12th month beginning after publication. @

(END)
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INSERT 5/5 v
@ The services shall include different options for substance abuse treatment, be
consistent with the best practices in substance abuse treatment, and be evaluated

for the purpose of determining their effectiveness.
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VINSERT 5/11
he rules shall require that the services include at least

“INSERT 5/14Y D)
Wi ave
[ bject to a conditional discharge order under s. 971.41 (3) or
INSERT 5/19 v

SECTION 1. 961.47 (title) of the statutes is renumbered 971.41 (title) and

amended to read:

971.41 (title) Gend}tmnml—dlseha#ge—fekpassessmn—or_at,tempted
possession-as first-offense Alternatives to incarceration for drug offender ¢

History: 1971 c. 219; 1985 a. 29; 1989 a. 121; 1991 a. 39; 1995 a. 448 5, 285; Stats. 1995 5. 961.47.

SECTION 2. 961.47 (1) of the statutes is renumbered 971.41 (2) (a) (intro.) and

amended to read: ‘)Qpl/“

971.41 (2) (a) (intro.) Whenever any person @—has—net—p;eﬂeusly—been
convicted-of any-offense-under thi 1
substances-or-controlled-substane 5 i 5 5
depmssaﬂtrer—haﬂaeiamgeniedp% ‘ is a resident of this state pleads guilty or

no contest to or is found guilty@ :

Sﬂbstanee—ementreﬂed-substanee%&alegﬁndeps—%%g}éb) one or more offenses
in a simple drug offense case and there are no other charges against the person

pending in that case, the court, without entering a judgment of guilt and with the

consent of the accused, may shall defer further proceedings, order the person to

submit to a substance abuse assessment and plaee—him—er—ber—en—prebat}on_upeﬂ
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adjudication—of guilt—and preceed—as—otherwise previded. enter a conditional
discharge order under sub. (3), unless all of the following apply: »
(4) COMPLIANCE WITH CONDITIONAL DISCHARGE ORDER. Upon fulfillment of the

terms and conditions of a conditional discharge order entered under sub. (2), the

court shall discharge the person and dismiss the proceedings against him or her.

Discharge and dismissal under this section shall be without adjudication of guilt and
is not a conviction for purposes of prohibitions, disqualifications ez, disabilities,

increased penalties, or other adverse or unfavorable treatment imposed by law upon

conviction of a crime, including the additional penalties imposed for 2nd or

subsequent convictions under s. 961.48. There-may be-only one-discharge-and
History: 1971 c. 219; 1985 a. 29; 1989 a. 121; 1991 a. 39; 1995 a. 448 s. 285; Stats. 1995 5. 961.47.

SECTION 3. 961.47 (2) of the statutes is renumbered 971.41 (2) (¢) and amended

to read:
971.41 (2) (c) Within 20 days after probatien-is granted a conditional discharge
order is entered under this seetion subsection, the clerk of court shall notify the

X
department efjustice of the name of the individual granted-prebation who is subject

to the order and any other information required by the department under rules

romulgated by the department. This report shall be upon forms provided by the

department.

History: 1971 c. 219; 1985 a. 29; 1989 a. 121; J99)/4. 39; 1995 a. 448 s. 285; Stats. 1995 s. 961.47.

INSERT 6/10

@ which may include placing the person on probation in the manner described

v . . v l . '>< .
in, and subject to the requirements of, s. 971.41 (6). This section does not apply if the

v

court is required to enter a conditional discharge order under s. 971.41 (2)
INSERT 6/19
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p . v
but does not include conduct that constitutes a violation of s. 961.573 (3).

#*++NOTE: I believe that this draft’s treatmént of methamphetamine-related drug

paraphernalia is more consistent with your response to Item 5 of the drafter’s note dated
August 27, 2003.

INSERT 6/20 v

(d) “Simple drug offense case” means a case in which a person is charged with
one or more simple drug offensesﬁt not with any other offense.

INSERT 7/14 v~

SECTION 4. 971.41 (2) (b) of the statutes is created to read:

971.41 (2) (b) 1. Whenever any person who is a resident of this state pleads
guilty or no contest to or is found guilty of a crix.ﬁe other than a disqualifying offense
and there are no other charges against the person pending in that case, the court,
without entering a judgment of guilt, shall order the person to submit to a substance
abuse assessment by the county department of community programs if

INSERT 8/7 Y

(8) OFFENSES COMMITTED OUTSIDE OF A PERSON'S COUNTY OF RESIDENCE. (a)

INSERT 8/11 v

@ . If the court in the person’s county of residence
INSERT 8/12 v~

@ , the court shall discharge the person and dismiss the proceedings under sub.

(4).

INSERT 8/13 v

for a reason unrelated to the {>erson’s substance abuse treatment, the court may

the v
transfer the case to the court{wbickrentered the order, which shall enter the judgment

of conviction and

INSERT 8/14 v




-4 - LRB-2444/P3ins

If the court in the person’s county of residence revokes the order based on

the person violating a treatment requirement, the court in the person’s county of
residence shall proceed under sub. (5) (b).

(b) If the court in the person’s county of residence places the person on
probation under sub. (5) (b), that court shall monitor the person’s compliance with
the conditions of probation under sub. (3) and shall proceed under sub. (6) (a) if the
person meets the requirements of that paragraph. If the court revokes the person’s
probation for a reason unrelated to the person’s substance abuse treatment, the court

W %@J‘l_transfer the case to the county in which the person pled guilty or no contest
or was found guilty, and the court for that county shall sentence the person. The court
of the person’s county of residence may impose graduated sanctions under sub. (6)
(b) for other violations. If the court in the person’s county of residence revokes the
person’s probation under sub. (6) (d), the court shall transfer the case to the county

in which the person pled guilty or no contest or was found guilty, and the court for
that county shall sentence the person.
v’
(c)

INSERT 8/15 v

for the county in which the person pled guilty or no contest or was convicted and
the court for the person’s county of residence”«z/
INSERT 8/164 *~
SECTION 5. 971.41 (3) of the statutes is created to read:
971.41 (3) REQUIREMENTS OF ORDER; MONITORING COMPLIANCE.

INSERT 8/16B v

under sub. (2) or places a person on probation under sub. (6)

INSERT 10/12 >< WX
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SECTION 6. 971.41 (5) of the statutes is created to read:

971.41 (5) VIOLATION OF CONDITIONAL DISCHARGE ORDER; GRADUATED SANCTIONS;
REVOCATION. (a) If a person violates a term or condition of a conditional discharge
order that is unrelated to»the person’s substance abuse treatment, the court may
revoke the order, enter the judgment of conviction, and sentence the person.

(b) If a person violates a requirinie—em:)

may impose graduated sanctions, which may include modifying the
treatment requirements or the conditional discharge order. The court may revoke
the conditional discharge order based on such a violation only if the court has
previously’imp'osed a different sanction on the person under this para:g/raph.

SECTION 7. 97 1.41/(69f the statutes is created to read:

971.41 (6) PrROBATION. (a) If a court revokes a conditional discharge order under
sub. (5) (b), the court shall enter the judgment of conviction but withhold sentence
and place the person on probation. The court shall require, as a condition of
probation, that the person participate in specified substance abuse treatment
program and rehabilitative services that are included in the plan of services
develo;:? by the county department of community programs under s. 51.49 (1).

v

(b) ¢
INSERT 10/19
, including the additional penalties imposed for 2nd or subsequent convictions

under s. 961.48.
(c)
INSERT 11/5 v

department of community services shall give

 INSERT 12/3 o/
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SECTION 8. 973.09 (4) (d) of the statutes is created to read:

973.09 (4) (d) This subsection does not apply to a person placed on probation
under s. 97 1.4]7.\4(3)1_1;1’1;?\3/ ;h% g):arjd orgers that/ém /%@ é M@

SECTION 9. 973.10 (2) (intro.) of the statutes is amended to read: ;%;ﬁ ;/Lf‘d/'j/?

973.10 (2) (intro.) If a probationer violates the conditions of probation, other
than probation imposed under s. 971.41 (6), the department of corrections may
initiate a proceeding before the division of hearings and appeals in the department
of administration. Unless waived by the probationer, a hearing examiner for the
division shall conduct an administrative hearing and enter an order either revoking
or not revoking probation. Upon request of either party, the administrator of the
division shall review the order. If the probationer waives the final administrative

hearing, the secretary of corrections shall enter an order either revoking or not

revoking probation. If probation is revoked, the department shall:

History: 1971 c.298; 1975 c. 41, 157, 199; 1977 c. 347; 1981 c. 50; 1983 a. 27, 197; 1985 a. 262 5. 8; 1989 a. 31, 107; 1995 a. 96, 387; 1997 a. 283,




Dsida, Michael

e

From: Roller, Rachel

Sent: Monday, February 23, 2004 3:41 PM
To: Dsida, Michael

Subject: FW: Senator's Moore's Bill

What do you think about the constitutional questioné raised below, with regard to TIP?

Duncan:
Just before I left for NYC, Joe Ellwanger left me a copy of Sen. Moore's

version of the TIP legislation and asked me to look it over.

After reviewing it, I have a few questions and comments. I will refer to

them by their corresponding page and line numbers in draft bill.

Treatment Intervention Program (page 1, lines 10 and following): This is

labeled as a county responsibility, but I couldn't find any reference to how

this will be funded. Will the state provide funding, will it be shared, or

will the counties be required to foot the bill themselves? This would create

a crushing burden for Milwaukee County, and I suspect that unless the state

is willing to provide some substantial support it will be viewed ag an

unfunded mandate.

Alternatives to incarceration for drug offenders (page 3, lines 7 and

following) : Line 15 specifically limits application of this statute to state

residents. (There is a similar reference on page 6, line 12). What would

happen to a guy from Chicago arrested for a simple drug offense? This seems

to discriminate against non-state residents and may create some 14th

Amendment equal protection and due process issues insofar as it creates a

two-tiered criminal justice system, one for Wisconsin residents and another

for out-of-state residents. I know we treat out-of-state residents

differently for purposes of some state services (e.g., education at state
universities), but it seems that the criminal justice system is something of

an entirely different order.

Probation (page 8, lines 7-21): Lines 7-10 require the court to vacate a

judgment of conviction if a person abstains from the use of an authorized

controlled substance and completes the term of his/her probation without

revocation for nine months. I am not sure that nine months is a long enough

time frame. I would suggest at least one year of "clean time" before the

judgment is vacated. This is an important milestone in the life of an

alcoholic/addict and getting through that first year significantly improves

the chance for long-term sobriety.

I guess that's it for now. If you would like to forward this to other L
members of the AODA/TIP Committee, please feel free to do so. Thanks. -
Peace and all good,

John

John Celichowski, OFM Cap. .LJX
St. Benedict the Moor Friary ﬁ;/
1015 N. 9th Street fo
Milwaukee, Wisconsin 53233 ?\L' t

(414) 271-0135, ext. 15 S
Cell (414) 232-9705 énaM”

Fax (414) 271-0637
jegtownlaw@aol.com ka
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LEXSEE 3 CAL. 3D 226

In re CLENNON WASHINGTON KING on Habeas Corpus

Crim. No. 14130

Supreme Court of California

3 Cal. 3d 226; 474 P.2d 983; 90 Cal. Rptr. 15; 1970 Cal. LEXIS 202

October 2, 1970

SUBSEQUENT HISTORY:

Respondent's petition for a rehearing was denied
October 28, 1970.

DISPOSITION:

Respondent's petition for a rehearing was denied
October 28, 1970.

CASE SUMMARY:

PROCEDURAL POSTURE: Petitioner, .convicted of
failure to support his children in violation of Cal. Penal
Code § 270, and whose conviction was adjudged a felony
based on petitioner's absence from the state for at least 30
days, sought habeas corpus relief.

OVERVIEW: Petitioner was convicted of failure to sup-
port his children in violation of Cal. Penal Code § 270, and
the conviction was adjudged a felony based on petitioner's
absence form the state for at least 30 days. Petitioner
sought habeas corpus relief and the court held that the
provision of § 270 that punished nonsupporting fathers
who stayed out of the state more heavily that those that
stayed in the state violated the equal protection clauses
of the U. S. Const. amend. XIV, and of the Cal. Const.,
art. I, §§ 11, 21. The court directed the trial court to
correct its record to reflect that the offense for which peti-
tioner was convicted was a misdemeanor. The court held
that the felony classification also violated the privileges
and immunities clause of the U. S. Const. art. IV, § 2,
because its effect was to arbitrarily discriminate against
non-California citizens. The court found that there was
no compelling governmental interest justifying the felony
classification for fathers who stayed out of the state.

OUTCOME: The court directed the trial court to correct
its record to reflect that the offense for which petitioner
was convicted was a misdemeanor because the Cal, Penal
Code § 270 punishment of nonsupporting fathers who
stayed out of the state weighed more heavily on those

Q((ofo\

],@V\W(/V
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that stayed in the state and violated the equal protection
clauses of the United States and California constitutions
and was not justified by a compelling governmental inter-
est.

LexisNexis (TM) HEADNOTES- Core Concepts:

Criminal Law & Procedure > Criminal Offenses >
Miscellaneous OffensesFamily Law > Parental Duties
& Rights > Care & Control of Children

[HN1] See Cal. Penal Code § 270.

Criminal Law & Procedure > Habeas Corpus > Custody
Requirement

[HN2] Because the burdens of a felony conviction are
substantial and have a continuing impact upon the con-
victed defendant even after he has served his term, the
discharge of a defendant during the pendency of a habeas
corpus proceeding does not render the petition moot.

Criminal Law & Procedure > Habeas Corpus >
Cognizable Issues

[HN3] The constitutionality of legislation is always open
to challenge on habeas corpus.

Constitutional Law > Equal Protection > Scope of
Protection

[HN4] It is basic that the guarantees of equal protec-
tion embodied in the U. S. Const. amend. XIV and the
Cal. Const. art. I, §§ 11 and 21, prohibit the state from
arbitrarily discriminating among persons subject to its
jurisdiction. This principle does not preclude the state
from drawing any distinctions between different groups
of individuals, but does require that, at a minimum, clas-
sifications which are created bear a rational relationship
to a legitimate public purpose. In cases involving suspect
classifications or touching on fundamental interests, the
state bears the burden of establishing not only that it has
a compelling interest which justifies the law but that dis-
tinctions drawn by the law are necessary to further its
purpose.

Constitutional Law > Fundamental Freedoms

scr aqzq
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3 Cal. 3d 226, *; 474 P.2d 983, **;
90 Cal. Rptr. 15, ***; 1970 Cal. LEXIS 202

[HNS5] Freedom to travel throughout the United States
has long been recognized as a basic right under the
Constitution. :

Constitutional Law > Fundamental Freedoms

[HN6] The constitutional right to travel embodies more
than merely the right to cross state lines and move about
the country; it includes as well the right of the individual
freely to choose the state in which he wishes to reside.

Governments > Legislation > Overbreadth & Vagueness
[HN7] If a law has no other purpose than to chill the as-
sertion of constitutional rights by penalizing those who
choose to exercise them, then it is patently unconstitu-
tional.

Criminal Law & Procedure > Appeals > Standards
of Review > Standards GenerallyGovernments >
Legislation > Interpretation

[HIN8] Wherever a statute is reasonably susceptible of an
interpretation consistent with the Constitution, the courts

will give it such construction to preserve its constitution-
ality.

Criminal Law & Procedure > Appeals > Standards
of Review > Standards GenerallyGovernments >
Legislation > Interpretation

[HN9] If elimination of objectionable parts of a statute
requires a wholesale rewriting, a court's attempt to do
so transgresses both the legislative intent and the judicial
function.

Governments > Legislation > Interpretation’

{HN10} Unconstitutional provisions will not vitiate a
whole act, unless they enter so entirely into the scope and
design of the law, that it would be impossible to maintain
it without such obnoxious provisions.

COUNSEL:

Heisler & Stewart, Francis Heisler, Peter Haberfeld
and C. B. King for Petitioner.

Oscar Williams and Charles Stephen Ralston as Amici
Curiae on behalf of Petitioner.

Thomas C. Lynch, Attorney General, William E.
James, Assistant Attorney General, and Mark Leicester,
Deputy Attorney General, for Respondent.

JUDGES:

In Bank. Opinion by Tobriner, J., expressing the unan-
imous view of the court. Wright, C.J., McComb, J.,
Peters, J., Mosk, J., Burke, J., and Sullivan, J., concurred.

OPINIONBY:
TOBRINER

OPINION:
[*229] [**985] [***17] On February 7, 1967,

 after a nonjury trial, petitioner Clennon Washington King

was convicted of failure to support his children in viola-
tion of Penal Code section 270. nl Based on petitioner's
absence from the state for 30 days, the offense was ad-
judged a felony. In this habeas corpus proceeding, peti-
tioner attacks the constitutionality of the felony provision
of section 270. n2 We hold that insofar as the section
punishes [*230] nonsupporting fathers who "remain out
of the state for 30 days" more heavily than nonsupporting
fathers who are within California, this penal provision
establishes a classification not sufficiently related to any
legitimate governmental [**986] [***18] objective,
and as such violates the equal protection clause of our
Constitution.

nl [HN1] Penal Code section 270 provides in
relevant part: "A father of either a legitimate or il-
legitimate minor child who willfully omits without
lawful excuse to furnish necessary clothing, food,
shelter or medical attendance or other remedial care
. for his child is guilty of a misdemeanor and punish-
able by a fine not exceeding one thousand dollars
($ 1000) or by imprisonment in a county jail not ex-
ceeding one year, or by both such fine and imprison-
ment. If the father, during such violation, remains
out of the state for 30 days, or if he fails or refuses
to comply with the order of a court of competent
jurisdiction requiring him to make any provision
for the maintenance, support, medical treatment or
other remedial care of such minor child and re-
mains out of the state for 10 days without doing
so, he is guilty of a felony. . . . Proof of abandon-
ment or desertion of a child by such father, or the
omission by such father to furnish necessary food,
clothing, shelter or medical attendance or other re-
medial care for his child is prima facie evidence
that such abandonment or desertion or omission to
furnish necessary food, clothing, shelter or medi-
cal attendance or other remedial care is willful and
without lawful excuse. ... Proof of abandonment
or desertion of a child by such father or the omis-
sion by such father to furnish such food, shelter,
clothing or medical attendance or other remedial
care for more than thirty (30) days is prima facie
evidence that such father was outside the state."

n2 After we issued an order to show cause,
petitioner was discharged from custody upon com-
pletion of his term. [HN2] Because the burdens
of a felony conviction are substantial and have a
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continuing impact upon the convicted defendant
even after he has served his term, the discharge of
petitioner during the pendency of this proceeding
does not render his petition moot. (Cf. Carafas
v. LaVallee (1968) 391 U.S. 234, 237 [20 L.Ed.2d
354, 558, 88 8.Ct. 1556]; Sibron v. New York (1968)
392 U.S. 40 [20 L.Ed.2d 917, 88 S.Ct. 1889];
People v. Succop (1967) 67 Cal.2d 785, 789-790
[63 Cal.Rptr. 569, 433 P2d 473].) Similarly, al-
though ordinarily a writ of habeas corpus will not
be issued when the claimed error could have been,
but was not, raised on appeal, petitioner's argu-
ments are based in part on decisions of the United
States Supreme Court rendered subsequent to his
conviction and thus present "special circumstances"
constituting an excuse for failure to employ the
remedy of appeal. ( In re Black (1967) 66 Cal.2d
881, 886-887 [59 Cal.Rptr: 429, 428 P2d 293].)
Moreover this court has uniformly held that [HN3]
the constitutionality of legislation is always open to
challenge on habeas corpus (see, e.g., In re Dixon
(1953) 41 Cal.2d 756, 762-763 [264 P.2d 513].)

Petitioner, a school teacher and minister, spent his
childhood, received his education, and was married in the
South. Although petitioner held teaching credentials and
had earned an advanced academic degree, he experienced
difficulty in finding employment, apparently because he
had been active in the early phase of the civil rights move-
ment and had become a controversial figure. In December
1958, petitioner, his wife, and their five children moved to
California, and purchased a home in Compton. After ini-
tiating procedures to obtain a California teaching creden-
tial (a process that was to take several months), petitioner
obtained part-time employment in the post office and as
a porter in a Beverly Hills department store. He began
to build a congregation in a San Pedro church to which
he had been appointed pastor, and, also, undertook the
publication of a religious newsletter. His earnings were
not sufficient to enable the family to retain the home they
were purchasing, however, and it became necessary to
give up the house, apply for public assistance, and move
into public housing. The King's sixth child was born in
July 1959.

In November 1959 petitioner moved his family to
Rosarita Beach in Mexico in the belief that his missionary
activities, which then consisted primarily of publishing
the newsletter, could be carried on more economically in
Mexico. At the trial, petitioner testified that after learning
that it was not possible formally to establish a permarient
residence in Mexico at Tijuana, the nearest large city, he
left his family on December 5, 1959, to go to Mexico
City. He expected to be absent only a few days and left

$50 with his wife for food and other necessities.

Mrs. King testified at trial that she was unaware of her
husband's destination or plans and, thus, two days after his
departure, on December 5, 1959, she left Rosarita Beach
with her children and traveled to San Diego where she ap-
plied for, and received, public assistance. Mrs. King there-
after obtained employment as a licensed vocational nurse,
but the family continued to receive public assistance to
supplement her earnings. Petitioner [*231] contributed
nothing to the support of the family after he left Rosarita
Beach.

When petitioner learned that his wife and children
had returned to the United States and were in San Diego,
he attempted to contact them by letter. He did not fol-
low them to San Diego, however, but instead traveled to
Albany, Georgia, where he acquired a house, a store-front
office, and a congregation, and repeatedly urged his wife
and children to join him there. He sent letters, telephoned,
and, finally, in July 1960, went to San Diego in an attempt
to persuade his family to rejoin him, but Mrs. King and

‘the chi}dren chqse to remain in California.

California authorities then instituted nonsupport pro-
ceedings against petitioner, apparently under the Uniform
Reciprocal Enforcement of Support Act, n3 and later
sought petitioner's extradition for violation of Penal Code
section 270. Several years thereafter, in 1966, King sur-
rendered to authorities in Chicago, Illinois, waived extra-
dition and was returned to California for criminal prose-
cution.

n3 Code of Civil Procedure, sections 1660 -
1661. '

In California petitioner was charged by information
with failure to support his children from July 1, 1960,
through June 1, 1966, and with being absent from the
state from July 10, 1960, through June 1, 1966, in viola-
tion of section 270 of the Penal Code. After a nonjury
trial the court found King guilty of the charged felony.
Although the trial court did not specifically find that pe-
titioner had been out of the state for a 30-day period,
the court, in rendering its judgment, fully reviewed peti-
tioner's testimony regarding his activities since 1960. The
testimony clearly established that King had been absent
from the state for more than the statutory period. Under
these circumstances the finding of [**987] [***19] de-
fendant's absence from the state for the requisite period
of time, implicit in the judgment of conviction, quite ob-
viously rested on King's own testimony and not on the
statutory presumption of absence. n4

n4 Section 270 provides in part that "Proof of
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abandonment or desertion of a child by such fa-
ther or the omission by such father to furnish such
food, shelter or clothing or medical attendance or
other remedial care for more than thirty (30) days
is prima facie evidence that such father was out-
side the state.” Although petitioner suggests that
the trial court did not believe it necessary to make
a specific finding as to absence in view of this pre-
sumption, on the instant record we are convinced
that the court's conclusion was based on evidence
introduced at trial rather than on the presumption.

If the conviction were grounded on this statu-
tory presumption, however, it could not withstand
constitutional due process scrutiny, for, as the Court
of Appeal has held ( People v. Johnson (1968) 258
Cal.App.2d 705, 709 [66 Cal.Rptr. 99]), there is
no rational connection between the fact presumed
(absence from the state) and the fact to be proved
(more than 30 days of failing to support) (see Leary
v. United States (1969) 395 U.S. 6, 36 [23 L.Ed.2d
57, 81, 89 S.Ct. 1532]; People v. Stevenson (1962)
58 Cal.2d 794, 797 [26 Cal.Rptr. 297, 376 P2d
297]). :

[*232] Petitioner attacks his felony conviction on the
ground that the felony provision of section 270 violates
constitutional strictures of equal protection. He argues
that in punishing a father who "remains out of the state"
more severely than a father remaining within the state,
the provision establishes a classification not sufficiently
related to any legitimate governmental purpose and ef-
fectively undertakes an impermissible, invidious discrim-
ination against non-California residents. For the reasons
discussed below, we conclude that the felony provision
of section 270 must succumb to the constitutional attack
mounted by petitioner.

(1) [HN4] It is basic that the guarantees of equal
protection embodied in the Fourteenth Amendment to the
United States Constitution and article I, sections 11 and
21, of the California Constitution, prohibit the state from
arbitrarily discriminating among persons subject to its ju-
risdiction. This principle, of course, does not preclude
the state from drawing any distinctions between different
groups of individuals, but does require that, at a minimum,
classifications which are created bear a rational relation-
ship to a legitimate public purpose. ( Rinaldi v. Yaeger
(1966) 384 U.S. 305, 308-309 [16 L.Ed.2d 577, 579-580,
86 S.Ct. 1497]; Baxstrom v. Herold (1966) 383 U.S. 107,
111 [15 L.Ed.2d 620, 623, 86 S.Ct. 760]; Blumenthal v.
Board of Medical Examiners (1962) 57 Cal.2d 228, 233
[18 Cal.Rptr. 501, 368 P.2d 101].) (2) Moreover, "in cases
involving 'suspect classifications' or touching on ‘funda-

mental interests' . . . the state bears the burden of estab-
lishing not only that it has a compelling interest which
justifies the law but that distinctions drawn by the law are
necessary to further its purpose." ( Westbrook v. Mihaly
(1970) 2 Cal.3d 765, 784-785 [87 Cal.Rptr. 839, 471 P2d
847]; see Shapiro v. Thompson (1969) 394 U.S. 618, 638
[22 L.Ed.2d 600, 617, 89 S.Ct. 1322]; Sherbertv. Verner
(1963) 374 U.S. 398, 406 [10 L.Ed.2d 965, 971, 83 S.Ct.
1790]. See generally Developments in the Law — Equal
Protection (1969) 82 Harv.L.Rev. 1064, 1120-1131.)

Section 270 of the Penal Code, in prescribing varying
penalties forits violation, distinguishes between two "cat-
egories” or "classifications” of nonsupporting fathers —
(1) those nonsupporting fathers who "remain out of the
state” for 30 days and (2) those who do not — and the
section singles out those falling within the former clas-
sification for more severe punishment. Thus, under the
section as presently drafted, any father who "remains out
of the state" of California for 30 days while not support-
ing his child is guilty of a felony; a father who commits
the identical act of criminal nonfeasance, but happens to
be within California, is guilty only of a misdemeanor.

The application of this distinction may often lead to
what appears to be [*233] fortuitous, and even arbi-
trary, fesults. Thus, for example, if a father of a family
in New [**988] [***20] York fails to provide support
for his children, and his family subsequently moves to
San Francisco, the father by remaining in New York for
30 days will be guilty of a felony; a nonsupporting father
in Los Angeles whose family moves to San Francisco,
will, by contrast, only be guilty of a misdemeanor if he
remains in Los Angeles. Although the criminal quality of
the New York father's conduct appears to be no different
than that of the Los Angeles father, by the terms of section
270 he has committed a much more serious crime and is
subjected to harsher penalties.

To justify this seemingly illogical classification the
People proffer the two broad objectives which underlie
the nonsupport provision generally — (1) to protect pub-
lic funds from the financial burden of supporting children
whose fathers are able to support them and (2) to deter fa-
thers from subjecting their children to the adverse impact
of becoming public charges. We can discern no ratio-
nal relationship, however, between these unquestionably
valid general purposes and the distinguishing factor —
the location of a nonsupporting father — upon which
the felony-misdemeanor classification turns. (3) As the
Court of Appeal pointed out in People v. Jones (1967)
257 Cal App.2d 235 [64 Cal.Rptr. 622], the nature of the
crime of nonsupport does not vary with the place of its
commission: "[discrimination] solely on the basis of lo-
cation inside or outside of the state bears no more relation
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to the punitive and deterrent purposes of section 270 than
differing locations of nonsupporting fathers within this
state." (Original italics.) (257 Cal.App.2d at pp. 238-
239.) As odious as the offense of nonsupport of a child
may be, it does not take on varying ethical coloration
because of its geographic locale. Thus, when viewed in
relation to the main purposes of the ctiminal nonsupport
provision, the classification drawn appears arbitrary and
irrational.

Shifting its grounds of justification, the state argues
in the alternative that another governmental purpose jus-
tifies the distinction drawn between fathers within and
without California. The state contends that it has a legiti-
mate interest in facilitating the enforcement of the support
obligations of section 270, and reasons that because of
the difficulty in enforcing such obligations against absent
fathers, the provision serves to aid that enforcement by
"encouraging" absent fathers to move to and remain in
California. As we understand this contention, the state
claims the authority to impose an additional criminal sanc-
tion simply to deter fathers from remaining out of the state.
(4) Although we concede that the felony provision of sec-
tion 270 may bear an arguable rational relationship to
this goal of "encouraging" nonsupporting fathers to move
to, or remain in, California, where they will be more
amenable to this state's process, that relationship cannot
justify [*234] the classification. Such a purpose — to
require individuals to move to or remain in California —
lacks constitutional sanction because it violates the indi-
vidual's constitutional right to choose his own domicile
and to travel freely throughout the country.

As the United States Supreme Court noted in United
States v. Guest (1966) 383 U.S. 745, 757-758 [16 L.Ed.2d
239, 248-249, 86 S.Ct. 1170]: "The constitutional right
to travel from one State to another . . . occupies a position
fundamental to the concept of our Federal Union. It is
a right that has been firmly established and repeatedly
recognized . . . [The] right finds no explicit mention in
the Constitution. The reason, it has been suggested, is
that a right so elementary was conceived from the be-
ginning to be a necessary concomitant of the stronger
Union the Constitution created. [HNS5] In any event,
freedom to travel throughout the United States has long
been recognized as a basic right under our Constitution."
(See Edwards v. California (1941) 314 U.S. 160, 178-
181, 183-185 [86 L.Ed. 119, 127-129, 130-132, 62 S.Ct.
164] (Douglas, J. (joined by Black and Murphy, JJ.) and
Jackson, J., concurring in separate opinions); Twining v.
New Jersey (1908) 211 U.S. 78, 97 [53 L.Ed. 97, 105, 29
S.Ct. 14]; Slaughterhouse Cases (1873) 83 U.S. (16 Wall. )
36, 79 [**989] [***21] [2] L.Ed. 394, 409]; Ward v.
Maryland (1871) 79 U.S. (12 Wall.) 418, 430 [20 L.Ed.
449, 452]; Paul v. Virginia (1869) 75 U.S. (8 Wall.) 168,

180 [19 L.Ed. 357, 360]; Crandall v. Nevada (1868) 73
US. (6 Wall.) 35, 43-44 [18 L.Ed. 745, 747]; Passenger
Cases (1849) 48 U.S. (7 How.) 283, 492 [12 L.Ed. 702,
789]; Corfield v. Coryell (E.D.Pa. 1823) 6 ECas. 546,
552.)

(5) The recent United States Supreme Court decision
in Shapiro v. Thompson (1969) 394 U.S. 618 [22 L.Ed.2d
600, 89 S.Ct. 1322], clearly demonstrates that [HING6]
this constitutional "right to travel" embodies more than
merely the right to cross state lines and move about the
country; it includes as well the right of the individual
freely to choose the state in which he wishes to reside. In
Shapiro , the court, in examining the validity of residency
requirements imposed by several states as a condition to
receiving welfare benefits, found that a main purpose of
such requirements was to inhibit the migration of needy
persons into those states; the court rejected such a purpose
as constitutionally impermissible in light of the needy in-
dividuals' "right to travel." The interest realistically im-
paired by the residence provisions at issue in Shapiro was
not an indigent's right to "travel" across or within a given
state, but his right to travel to, and make his home in, a
particular state. ‘In declaring that the impairment of an
individual's choice to live wherever he wants within this
country constitutes a violation of the individual's consti-
tutional "right to travel," the court recognized that this
historic and fundamental right rested not only on a view

- of the [*235] states as necessary links in the network of

a "national highway" (see United States v. Guest (1966)
383 U.S. 745 [16 L.Ed.2d 239, 86 S.Ct. 1170]; Crandall
v. Nevada (1868) 73 U.S. (6 Wall.) 35 [18 L.Ed. 745])
open to the passage of all, but, just as fundamentally, was
grounded in a notion of the Federal Union as a "national
homeland" open to the residence of all. n5

n5 Justice Stewart, concurring in the Shapiro
decision, declared that the constitutional right to
travel, "of course, includes the right of 'entering
and abiding in any State in the Union [citation] . .
" (394 U.S. at p. 642 [22 L.Ed.2d at p. 619]) (see
Edwards v. California (1941) 314 U.S. 160, 183
[86 L.Ed. 119, 130, 62 S.Ct. 164] (Jackson, J., con-
curring) ("This court should . . . hold squarely that
it is a privilege of citizenship of the United States,
protected from state abridgement, to enter any state
of the Union, either for temporary sojourn or for
the establishment of permanent residence therein
and for gaining resultant citizenship thereof. If na-
tional citizenship means less than this, it means
nothing."); Corfield v. Coryell (E.D.Pa. 1823) 6
F.Cas. 546, 552 ("The right of a citizen of one state
to pass through, or to reside in ‘any other state . .
."). (See also In re Higgins (1965) 46 Misc.2d 233
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[259 N.Y.5.2d 874, 877-882].)

(6) The provision at issue in the instant case, of course,
does not seek to inhibit people from moving to California
but, conversely, effectively requires nonsupporting fa-
thers living outside the state to move into California to
avoid additional criminal penalties. Such a provision em-
bodies as invidious a discrimination against the exercise
of constitutional rights as the statutes before the court,
in Shapiro, however, for an individual's right to choose
his place of domicile obviously affords him the right to
select a home outside this state. Because the provision
posits additional criminal liability on an individual solely
because he chooses to remain outside the state, we find
that the felony provision constitutes a denial of the equal
protection of the laws and is therefore invalid. n6 [HN7]
"If alaw has 'no [¥**22] [**990] other purpose . . . than
to chill the assertion of constitutional rights by penalizing
those who choose to exercise them, then it [is] patently
unconstitutional.' United States v. Jackson, 390 U.S. 570,
581 (1968)." ( Shapiro [*236] v. Thompson (1969) 394
U.S. 618, 631 [22 L.Ed.2d 600, 613, 89 S.Ct. 1322].) n7

n6 The felony classification also appears con-
stitutionally defective as violative of the privileges
and immunities clause of article IV, section 2, of the
federal Constitution, providing that "[the] citizens
of each State shall be entitled to all privileges and
immunities of citizens in the several states," since
the effect of section 270 will generally be to arbi-
trarily discriminate against non~California citizens.
Although the classification is not drawn precisely
along state citizenship lines, in practice the provi-
sion undoubtedly operates to penalize out-of-state
citizens more heavily than California citizens, even
though both have committed the same crime, and
as such would appear to exhibit the very vice to
which article IV, section 2, was addressed. (See
Toomer v. Witsell (1948) 334 U.S. 385 [92 L.Ed.
1460, 68 S8.Ct. 1157]; Paul v. Virginia (1869) 75
U.S. (8 Wall.) 168, 180 [19 L.Ed. 357, 360].)

The coincident application of the privileges and
immunities clause and the constitutional right to
travel in this case is not surprising, since several
cases in the past have designated article IV, section
2, as one source of the constitutional right to travel.
(See Corfield v. Coryell (E.D.Pa. 1823) 6 ECas.
546, 552; Paul v. Virginia (1869) 75 U.S. (8 Wall.)
168, 180 [19 L.Ed. 357, 360]; Ward v. Maryland
(1871) 79 U.S. (12 Wall.) 418, 430 [20 L.Ed. 449,
452].)

n7 Inasmuch as section 270 serves to penal-
ize the exercise of defendant's fundamental con-
stitutional right to travel, its classification scheme
could of course only be justified by a showing that
the provision is "necessary to promote a compelling
governmental interest." ( Shapiro v. Thompson, 394
U.S.618, 634 [22 L.Ed.2d 600, 615, 89 S.Ct. 1322];
cf. Westbrook v. Mihaly (1970) 2 Cal.3d 765, 784-
785 [87 Cal.Rptr. 839, 471 P2d 847].) Since we
find that the basic objective of the felony provi-
sion — to induce nonsupporting fathers to come
to California — is not a constitutionally legitimate
one, we have no occasion to apply the compelling
governmental interest test in the instant case.

Although the People claim that the objective
served by the felony provision should be seen as the
facilitation of the administration of support obliga-
tions, rather than as the movement of nonsupport-
ing fathers to California, we believe analysis is only
obscured by the proffer of this broader, though not
unrelated, "governmental purpose.” In the Shapiro
case the states sought to justify the challenged res-

~ idency requirement by a similar "generalized" pur-
pose of "protecting the public fisc"; while the court
conceded the propriety of this "fiscal responsibil-
ity" purpose, it held that the objective could not be
achieved "by invidious distinctions between classes
ofits citizens." (394 U.S. at p. 633 [22 L.Ed.2d at p.
614].) In like manner, the state's interest in adminis-
tering its support obligation law cannot be achieved
by discriminating against that class who choose to
remain outside the state. (Accord Carrington v.
Rash (1965) 380 U.S. 89, 96 [13 L.Ed.2d 675, 680,
85 S8.Ct. 775] ("The [constitutional right to vote] .
. . Ieans, at the least, that states may not casually
deprive a class of individuals of the right to vote
because of some remote administrative benefit to
the state."); cf. Brutonv. United States (1968) 391
U.S. 123, 134-135 [20 L.Ed.2d 476, 484-485, 88
S.Ct. 1620].)

We note that the statute which we examine in the
instant case is not one which singles out, for greater pun-
ishment, nonsupporting fathers who flee from California
with the intent to hinder the state's enforcement of sup-
port obligation or which focuses on those who "remain
out of the state" for the purpose of evading California
process and sanction. (Cf. 18 U.S.C. § 1073 (interstate
flight with intent to avoid prosecution).) Section 270 does
not purport to hinge its more severe felony sanction on
an additional moral culpability which may conceivably
be attributed to the conscious "evader"; instead it casts
its felony net more widely and ensnares all those nonsup-
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porting fathers who happen "to remain out of the state"
for 30 days, whether the father was intentionally evading
California process or not. n8

n8 Under the federal law proscribing interstate
flight to avoid prosecution "the gravamen of the
offense . . . is that the defendant fled a state with
intent to avoid prosecution therein, and mere ab-
sence from the state of prosecution . . . is not suffi-
cient proof of the federal crime." (Italics added.) (
Barrow v. Owen (5th Cir. 1937) 89 F.2d 476, 478;
see also Maenza v. United States (5th Cir. 1957)
242 F.2d 339, 341; Reis v. United States Marshal
(E.D.Pa. 1961) 192 F.Supp. 79, 81; State v. Miller
(1966) 76 N.M. 62, 67 [412 P.2d 240, 243].)

(7) The People suggest, however, that this court fol-
low the lead of the Court of Appeal in People v. Jones
(1967) 257 Cal.App.2d 235, 239 [**991] [***23] [64
Cal.Rptr. 622], and construe the felony provision as ap-
plying only "to a [*237] resident father who compounds
his offense of omission (nonsupport) with an action of
commission, i.e., fleeing the state." n9 [HN8] Although
wherever a statute is reasonably susceptible of an inter-
pretation consistent with the Constitution, the courts will
give it such construction to preserve its constitutionality (
Simpson v. City of Los Angeles (1953) 40 Cal.2d 271, 280
[253 P2d 464]), we do not believe that the construction
adopted in Jones can be reconciled with the explicit lan-
guage of section 270. By its unequivocal terms, the felony
provision of section 270 applies to every nonsupporting
father "who remains out of the state” for 30 days; this lan-
guage is too clear to permit us to construe it as intended to
apply only to resident fathers who flee the state to evade
their support obligations. [HN9] If elimination of objec-
tionable parts of a statute requires a wholesale rewriting,
a court's attempt to do so transgresses both the legislative
intent and the judicial function. ( Vogel v. County of Los
Angeles (1967) 68 Cal.2d 18, 25 [64 Cal.Rptr. 409, 434
P2d 961]; People v. Stevenson (1962) 58 Cal.2d 794, 798
[26 Cal.Rptr. 297, 376 P2d 297]; City of Los Angeles v.
Lewis (1917) 175 Cal. 777, 781 [167 P. 390].) n10

n9 The Attorney General argues that as thus
construed the felony provision would be applica-
ble to defendant since he "brought his family in
California, had lived in California, and had left
his family here in California while wilfully fail-

ing to support them." Defendant, however, nei-
ther left his family in California nor "fled" from
California; he moved with his family to Rosarita
Beach, Mexico, planning to reside therein, and
only then left his family with inadequate support.
Although the state argues that defendant should rea-
sonably have known that his family would return
to California for public assistance, and thus can
be charged with leaving his family without support
in California, there was still no showing that the
avoidance of his support obligations was a domi-
nant purpose of defendant's departure from the state
(cf. Hettv. United States (9th Cir. 1965) 353 F.2d
761, 763, cert. den. 384 U.S. 905 [16 L.Ed.2d 358,
86 S.Ct. 1339]). In any event, since we conclude
that the statute cannot be so construed, we need not
resolve these contentions.

n10 Inasmuch as a criminal statute positing
heavier penalties on those nonsupporting fathers
who flee the state for the purpose of avoiding their
obligations is not properly before us, we, of course,
intimate no opinion on the constitutionality of such
a statute.

(8a) Our conclusion that the felony provision of sec-
tion 270 lacks constitutional viability does not affect the
validity of the remainder of the statute. Having been in-
dependently enacted (Stats. 1939, ch. 1001, § 1, p. 2783)
and bearing no necessary relationship to the balance of the
statute, the felony provision may be severed.. (9) [HN10]
"[Unconstitutional] provisions will not vitiate the whole
act, unless they enter so entirely into the scope and de-
sign of the law, that it would be impossible to maintain
it without such obnoxious provisions." ( Danskin v. San
Diego Unified School Dist. (1946) 28 Cal.2d 536, 555
[171 P2d 885]; People v. Lewis (1939) 13 Cal.2d 280,
284 [89 P.2d 388].) (8b) Inasmuch as petitioner's convic-
tion of the felony necessarily included a finding of guilt
as to misdemeanor nonsupport, [*238] our conclusion
herein does not require that we set aside the conviction in
its entirety.

The Superior Court of the County of San Diego is
directed to correct its records in conformity with our de-
cision herein to reflect that the offense of which petitioner
was convicted in People v. Clennon Washington King,
S.C. No. 9879, is a misdemeanor.



Dsida, Michael
“

From: Dsida, Michael

Sent: Wednesday, February 25, 2004 4:55 PM

To: Roller, Rachel

Subject: REVISED: Additional questions for Rachel regarding TIP draft

My comments are in italics. More on the other questions tomorrow or Friday.

From: Roller, Rachel

Sent: Friday, February 20, 2004 4:55 PM

To: Dsida, Michael

Subject: RE: REVISED: Additional questions for Rachel regarding TIP draft

See the answers to your questions below, typed in red:

1) In "discretionary eligibility" cases, the court orders an assessment before entering its conditional discharge order. But
the bill does not address the timing of the assessment in automatic eligibility cases. It probably makes sense to have the
assessment precede any order, but that will require additional court appearances. In addition, you might then want an
exception for out-of-home-county cases, so that the assessment can be done by the county in which the person will be
treated. (On the other hand, in discretionary eligibility cases, the assessment is conducted in the county in which the
offense occurred. In addition, the order is entered by the court from the offense county. [s that okay?)

Yes, let's have the assessment for automatic eligibility preceding the order and allow for an exception for out-of-home-
county cases. The last question is ok by me.

After looking at this issue again, I'm not sure why | thought that, in discretionary eligibility cases, the assessment would
need to be conducted in the county in which the offense occurred. | think it can be conducted in the person’s home county
in the same way as it would be in automatic eligibility cases. Any thoughts on this? Maybe the bill shouldn't say anything

on this issue. Dowt mclud e

2)Section 961.475 is not used much, as far as | know, but it probably makes sense to amend it (which Robin did in the
*/P2") to make it consistent with what the rest of the bill is doing. But do you want to permit a court to subject a person
whose treatment is ineffective to a conditional discharge order? Or would you want to start that person at probation, given
that the person has already tried a treatment program?

| want the court to have the optioh to subject a person who has gone through a treatment program to enter into a
conditional discharge order.

I hadn't thought of this when I sent my original email, but that won't work if, before proceeding under s. 961.475, the court
entered the judgment of conviction (or at least not without substantially reworking the conditional discharge language).
What about permitting the court to use the conditional discharge procedure if the judgment of conviction has not been
entered and to use the probation procedure if it has? .},

6) Under the /P2, counties must give priority to persons who are subject to the longest term of incarceration if probation is
revoked. | want to revise this to cover people who are subject to a conditional discharge order, but we won't know who
would have the longest term of incarceration upon revocation, since there will be no sentence imposed and stayed. Do
you just want to compare maximum terms of imprisonment for the charged offense(s)? Another alternative -- give priority

to people on probation (since they are closest to jail) or under a conditional discharge order (since the resources will have
their greatest impact if they are provided quickly).

| like the priority going to probation and conditional discharge order cases. Once those priorities are met, counties will ook
at the maximum terms of imprisonment for the charged offense (s). :

My question may not have been clear, | was suggesting you pick either the conditional discharge population or the
probation population (not both). Of course, that was before we added the ATR provisions, so you don't have to give one
of those two groups priority over the other (although you can if you want to). In any event, does your answer mean that
these two groups get 1st priority over revocation cases? Then, if the revocation population cannot all be served, priority is
based on maximum sentence length? Also, do you want to do the same thing within the cond'l discharge and probation
populations? In other words, if the county can't help them all, does it help those with the greatest exposure first? (By the

1




way, you may have already thought about this, but the maximum term of imprisonment criteria may lead to less county
support, since they will be helping reduce state prison populations, not jail populations.)
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From: Roller, Rachel

Sent: Friday, February 20, 2004 4:55 PM

To: Dsida, Michael

Subject: RE: REVISED: Additional questions for Rachel regarding TIP draft

See the answers to your qUestions below, typed in red:

1) In "discretionary eligibility" cases, the court orders an assessment before entering its conditional discharge order. But
the bill does not address the timing of the assessment in automatic eligibility cases. It probably makes sense to have the
assessment precede any order, but that will require additional court appearances. In addition, you might then want an
exception for out-of-home-county cases, so that the assessment can be done by the county in which the person will be
treated. (On the other hand, in discretionary eligibility cases, the assessment is conducted in the county in which the
offense occurred. In addition, the order is entered by the court from the offense county. Is that okay?)

\/ Yes, let's have the assessment for automatic eligibility preceding the order and allow for an exception for out-of-
- home-county cases. The last question is ok by me.

2)Section 961.475 is not used much, as far as | know, but it probably makes sense to amend it (which Robin did in the
'/P2") to make it consistent with what the rest of the bill is doing. But do you want to permit a court to subject a person

\/ whose treatment is ineffective to a conditional discharge order? Or would you want to start that person at probation, given
that the person has already tried a treatment program?

I want the court to have the option to subject a person who has gone through a treatment program to enter into a
conditional discharge order. . .

3) On a related note, one option that we've never discussed but that you may want to consider -- allowing the court to go
straight to probation (i.e., bypassing the conditional discharge step) in discretionary eligibility cases. You might prefer to
have all cases begin with conditional discharge, but it might be easier to sell if people in discretionary eligibility cases
(which may, in some cases, involve more serious offenses) are treated more severely.

Can we give the courts the discretion to either enter into conditional discharge or go straight to probation?

4) | just want to make sure on this: | know you told me that you don't want to cover drunk driving offenses, but | don't
remember whether drunken ATV-ing, snowmobiling, or boating should also be treated as “ineligible offenses."

They should be considered ineligible offenses.

5) Are they (graduated sanctions) only required for treatment-related violations of the court's order? Or are they required
for all violations?

They are required solely for treatment-related violations of thé court order... but could we add language that

allows for sanctions regarding violations that were committed due to the offender's dependency? Am | being
redundant here? '

6) Under the /P2, counties must give priority to persons who are subject to the longest term of incarceration if probation is

revoked. | want to revise this to cover people who are subject to a conditional discharge order, but we won't know who

would have the longest term of incarceration upon revocation, since there will be no sentence imposed and stayed. Do

you just want to compare maximum terms of imprisonment for the charged offense(s)? Another alternative -- give priority

to people on probation (since they are closest to jail) or under a conditional discharge order (since the resources will have
\/lheir greatest impact if they are provided quickly).

1 like the priority going to probation and conditional discharge order cases. Once those priorities are met,
counties will look at the maximum terms of imprisonment for the charged offense (s).

7) Do you want the following fee requirement to apply to persons participating in the diversion program? If so, does it
apply to conditional discharge people? To people in Milwaukee (since DOC will not be supervising them)? If it does apply
in Milwaukee, do you want to earmark the fee for the payment of the contractor? (Your answer may require me to amend
s. 304.074(4m)(a), but you don't need to look at that section.)




Can we add this section to be developed through DOC administrative rule?

304.074(2)

(2) The department shall charge a fee to probationers, parolees, and persons on extended supervision to partially reimburse the department for the
costs of providing supervision and services. The department shall set varying rates for probationers, parolees, or persons on extended supervision
based on ability to pay and with the goal of recelving at least $1 per day, if appropriate, from each probationer, parolee, and person on extended
supervision. The department shall not charge a fee while the probationer, parolee, or person on extended supervision is exempt under sub. (3). The

department shall collect moneys for the fees charged under this subsection and credit those moneys to the appropriation account under s. 20.410 (1)
(gf).

304.074(3)

(3) (intro.) The department may decide not to charge a fee under sub. (2) to any probationer, parolee or person on extended supervision while he or she
meets any of the following conditions:

304.074(3)(a)
(a) Is unemployed.

304.074(3)(b)
(b) Is pursuing a full-time course of instruction approved by the department.

304.074(3)(c)
(c) Is undergoing treatment approved by the department and is unable to work.

304.074(3)(d)

(d) Has a statement from a physician certifying to the department that the probationer, parolee or person on extended supervision should be excused
from working for medical reasons.

8) Should the contract agency have access to juvenile delinquency records, in the same way that DOC does under s.
48.78(2)(d)4. and 938.78(2)(d)4.?

Yes, they should have access to the records, but can they also be bound by confidentiality like DOC?

9) What happens if the contract agency determines that there has been a violation at the end of the term of probation?
Does the term get extended, as in s. 304.072(3)? (We may need similar-treatment for conditional discharge cases.)

Can't we used the graduated sanction language for the agenéy as wé do for the ‘cdunty‘probation'officers?
10) Is a person who is subject to a conditional discharge order in Milwaukee to be supervised by the contract agency?
Yes

11) Do DOC rules regarding probation apply to a person being supervised by the contract agency?

Yes




Dsida, Michael

“

From: Dsida, Michael

Sent: Thursday, February 26, 2004 4:15 PM
To: . Roller, Rachel

Subject: TAPq's.

/ | need to clarify what we talked about the other day regarding the duration of probation. (That was why | called.) Beyond
"V that, | think | only have two sets of questions/concerns today:

1. Under the bill, the county department pays for assessments and services for persons who are subject to a conditional
discharge order or placed on probation for an automatic eligibility or a discretionary eligibility offense. But does the county
department also pay for assessments and services in ATR cases? What if the person is already required to participate in
treatment as a condition of ES/parole/probation? (Currently, if the person cannot pay for or does not have insurance for

treatment, either DOC or (depending on the county and the person's financial situation) the county department will provide
it.)

k 2. Please look at page 9, lines 1-12. I'm not sure if this is consistent with your intent. It would allow the court to revoke
probation without first using graduated sanctions if subd. 2.b. applies. (Subdivisions 1. and 3. would have to apply too).
Also, is subd. 2. a. okay? It would also allow the court to revoke without using graduated sanctions.

Mike Dsida
Legislative Reference Bureau Wc W
608/266-9867

michael.dsida @state.legis.wi.us
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Dsida, Michael

From: Dsida, Michael

Sent: Wednesday, February 25, 2004 4:55 PM

To: Roller, Rachel

Subject: REVISED: Additional questions for Rachel regarding TIP draft

My comments are in italics. More on the other questions tomorrow or Friday.

-----Original Message-----

From: Roller, Rachel

Sent: Friday, February 20, 2004 4:55 PM

To: Dsida, Michael

Subject: RE: REVISED: Additional questions for Rachel regarding TIP draft

See the answers to your questions below, typed in red:

1) In "discretionary eligibility" cases, the court orders an assessment before entering its conditional discharge order. But
the bill does not address the timing of the assessment in automatic eligibility cases. It probably makes sense to have the
assessment precede any order, but that will require additional court appearances. In addition, you might then want an
exception for out-of-home-county cases, so that the assessment can be done by the county in which the person. will be
treated. (On the other hand, in discretionary eligibility cases, the assessment is conducted in the county in which the
offense occurred. In addition, the order is entered by the court from the offense county. Is that okay?)

Yes, let's have the assessment for automatic eligibility preceding the order and allow for an exception for out-of-home-
county cases. The last question is ok by me.

After looking at this issue again, I'm not sure why | thought that, in discretionary eligibility cases, the assessment would
need to be conducted in the county in which the offense occurred. | think it can be conducted in the person's home county

in the same way as it would be in automatic eligibility cases. Any thoughts on this? Maybe the bill shouldn't say anything
on this issue.

2)Section 961.475 is not used much, as far as | know, but it probably makes sense to amend it (which Robin did in the
"/P2") to make it consistent with what the rest of the bill is doing. But do you want to permit a court to subject a person
whose treatment is ineffective to a conditional discharge order? Or would you want to start that person at probation, given
that the person has already tried a treatment program?

I want the court to have the option to subject a person who has gone through a treatment program to enter into a
conditional discharge order.

I hadn’t thought of this when I sent my original email, but that won't work if, before proceeding under s. 961.475, the court
entered the judgment of conviction (or at least not without substantially reworking the conditional discharge language).
What about permitting the court to use the conditional discharge procedure if the judgment of conviction has not been
entered and to use the probation procedure if it has?

6) Under the /P2, counties must give priority to persons who are subject to the longest term of incarceration if probation is
revoked. | want to revise this to cover people who are subject to a conditional discharge order, but we won't know who
would have the longest term of incarceration upon revocation, since there will be no sentence imposed and stayed. Do
you just want to compare maximum terms of imprisonment for the charged offense(s)? Another alternative -- give priority

to people on probation (since they are closest to jail) or under a conditional discharge order (since the resources will have
their greatest impact if they are provided quickly). '

I like the priority going to probation énd conditional discharge order cases. Once those priorities are met, counties will look
at the maximum terms of imprisonment for the charged offense (s).

My question may not have been clear. | was suggesting you pick either the conditional discharge population or the
probation population (not both). Of course, that was before we added the ATR provisions, so you don't have to give one
of those two groups priority over the other (although you can if you want to). In any event, does your answer mean that
these two groups get 1st priority over revocation cases? Then, if the revocation population cannot all be served, priority is
based on maximum sentence length? Also, do you want to do the same thing within the cond'/ discharge and probation
populations? In other words, if the county can't help them all, does it help those with the greatest exposure first? (By the

1




way, you may have already thought about this, but the maximum term of imprisonment criteria may lead to less county
support, since they will be helping reduce state prison populations, not Jail populations.)




